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[ ENGLISH TEXT — TEXTE ANGLAIS]

PREAMBLE

WHEREAS the Government of the Republic of Botswana (hereinafter referred to as
“Botswana”) and the Government of the Republic of South Africa (hereinafter referred to
as “South Africa”) (hereinafter referred to in the singular as “a Party” and in the plural as
“the Parties”) expressed their willingness to co-operate in relation to the possible
development and construction of a thermal power station in the Republic of Botswana, to
supply electricity to the Republic of Botswana, the Republic of South Africa and the
Southern African Power Pool (hereinafter referred to as the SAPP);

AND WHEREAS at a meeting held in Johannesburg on the 21% October 2004 amongst
the Minerals and Energy Ministers of Botswana and South Africa, the Finance Minister of
Botswana, representatives of Eskom and BPC, the possible cooperation on the

development of the Mmamabula Coal Fired Power Station was discussed;

AND WHEREAS the Government of the Republic of Botswana desires to work with all
stakeholders, among which is the Government of the Republic of South Africa, on this

development;

AND WHEREAS the Parties desire to promote bilateral cooperation between their
countries, as part of the promotion of the Pan African development objectives under ihe
aegis of the various instruments of cooperation on the African Continent, such as the New
Partnership for Africa’s Development (hereinafter referred to as “NEPAD”) and the
Southern African Development Community (hereinafter referred to as “SADC™);

AND WHEREAS BPC and Eskom intend to conclude an inter — utility Memorandum of
Understanding for the implementation of this MOU

NOW THEREFORE the Parties agree as follows:
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ARTICLE 1
DEFINITIONS

In this Memorandum of Understanding (hereinafter referred to as the “MOU” unless the

context otherwise indicates -
“BPC” means the Botswana National Power Utility named Botswana Power Corporation;

“Concession” means the authority granted by Botswana to develop, build, own, and

operate the MCFPS and to export power;

“Eskom” means the South African National Power Utility named Eskom Holdings

Limited;

“MCFPS” means the Mmamabula Coal Fired Power Station supplied by the Mmamabula

coal field or any viable coal source;

“Project” means the studies, design, insurance, financing, construction, ownership,

operation and maintenance of the MCFPS and Transmussion Integration.

“The Joint Commission” means the Commission to be established under Article 4 of this
MOU.

ARTICLE 2
PURPOSE OF MOU

The purpose of the MOU is to provide a general framework to -

(a) create an enabling environment for the carrying out of the pre-feasibility

study, feasibility study and business case for possible investment in the
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(b)  provide guidelines for project investment, construction and operations
within the MCFPS project;

(©) provide an enabling agreement, or reference agreement, from which all

subsequent agreements will be guided;
d set out the key rights and responsibilities of each Party; and
(e) set out principles agreed to by each Party.

ARTICLE 3
COMPETENT AUTHORITIES

The competent authorities responsible for the implementation of this MOU shall be:

(2)  inthe case of Botswana, its Permanent Secretary, Ministry of Minerals
Energy and Water Resources; and

(b)  in the case of South Africa, its Director General, Department of Minerals, and
Energy.

ARTICLE 4
ESTABLISHMENT OF THE JOINT COMMISSION

(1) In order for both the MOU and the Project to be implemented and for the
performance of the functions and the achievement of objects referred o in Articies

- 6 and 8, the Parties shall establish a Joint Commission which shall comprise:

(a) The Ministerial Authority; and
(b}  The Technical Committee.

ARTICLE 5
THE MINISTERIAL AUTHORITY

(1)  The Ministerial Authority shall consist of the two respective Ministers of Energy
of each Party.
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The Ministerial Authority shall meet annually or more frequently depending on
the urgency of issues tabled for discussion. The Ministerial authority may meet in

extraordinary session at the request of a Party.
The first annual meeting of the Ministerial Authority shall be held in Botswana.

All subsequent meetings of the Ministerial Authority will be held alternatively in
the Republic of South Africa and the Republic of Botswana.
All non-annual meetings of the Ministerial Authority will be held at venues to be

decided upon and on a rotational basis,

£ tho Darts in whaca gfata an annnal maating 16 hald will asaumma tha
f the Party in whose state an annual meeting is held will assume the
chairpersonship of the Ministerial Authority at such meeting on a rotational basis
and shall function in such capacity until the annual ordinary session of the

following year.
Decisions of the Ministerial Authority shall be by consensus.

The quorum for meetings of the Ministerial Authority shall be the two members of
the Ministerial Authority.

ARTICLE 6
FUNCTIONS AND POWERS OF THE MINISTERIAL AUTHORITY

- The functions of the Ministerial Authority shall be to:

(a)  Provide the broad framework for the implementation on the MOU and of
the Project;

(b) Monitor progress on the implementation of the MOU and of the Project;

(¢)  Ensure the performance of functions and the achievement of objects

referred to in Article 8; and

Consider any matter bearing on the implementation of the MOU and of the
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Project brought to its attention by a Party or the Technical Committee.
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