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[ ENGLISH TEXT — TEXTE ANGLAIS]

AGREEMENT BETWEEN THE UNITED NATIONS AND THE ROYAL
GOVERNMENT OF CAMBODIA CONCERNING THE PROSECUTION
UNDER CAMBODIAN LAW OF CRIMES COMMITTED DURING THE
PERIOD OF DEMOCRATIC KAMPUCHEA

Whereas the General Assembly of the United Nations, in its resolution 57/228 of 18
December 2002, recalled that the serious violations of Cambodian and international hu-
manitarian law during the period of Democratic Kampuchea from 1975 to 1979 continue
to be matters of vitally important concern to the international community as awhole;

Whereas in the same resolution the General Assembly recognized the legitimate
concern of the Government and the people of Cambodia in the pursuit of justice and na
tional reconciliation, stability, peace and security;

Whereas the Cambodian authorities have requested assistance from the United Na-
tions in bringing to trial senior leaders of Democratic Kampuchea and those who were
most responsible for the crimes and serious violations of Cambodian penal law, interna-
tional humanitarian law and custom, and international conventions recognized by Cam-
bodia, that were committed during the period from 17 April 1975 to 6 January 1979;

Whereas prior to the negotiation of the present Agreement substantial progress had
been made by the Secretary-General of the United Nations (hereinafter, "the Secretary-
Genera") and the Royal Government of Cambodia towards the establishment, with inter-
national assistance, of Extraordinary Chambers within the existing court structure of
Cambodia for the prosecution of crimes committed during the period of Democratic
Kampucheg;

Whereas by its resolution 57/228, the General Assembly welcomed the promulgation
of the Law on the Establishment of the Extraordinary Chambers in the Courts of Cambo-
dia for the Prosecution of Crimes Committed During the Period of Democratic Kampu-
chea and requested the Secretary-General to resume negotiations, without delay, to con-
clude an agreement with the Government, based on previous negotiations on the estab-
lishment of the Extraordinary Chambers consistent with the provisions of the said resolu-
tion, so that the Extraordinary Chambers may begin to function promptly;

Whereas the Secretary-General and the Royal Government of Cambodia have held
negotiations on the establishment of the Extraordinary Chambers;

Now therefore the United Nations and the Royal Government of Cambodia have
agreed as follows:

Article 1. Purpose

The purpose of the present Agreement is to regulate the cooperation between the
United Nations and the Royal Government of Cambodia in bringing to trial senior lead-
ers of Democratic Kampuchea and those who were most responsible for the crimes and
serious violations of Cambodian penal law, international humanitarian law and custom,
and international conventions recognized by Cambodia, that were committed during the
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period from 17 April 1975 to 6 January 1979. The Agreement provides, inter alia, the le-
gal basis and the principles and modalities for such cooperation.

Article 2. The Law on the Establishment of Extraordinary Chambers

1. The present Agreement recognizes that the Extraordinary Chambers have subject
matter jurisdiction consistent with that set forth in "the Law on the Establishment of the
Extraordinary Chambers in the Courts of Cambodia for the Prosecution of Crimes Com-
mitted During the Period of Democratic Kampuchea' (hereinafter: "the Law on the Es-
tablishment of the Extraordinary Chambers"), as adopted and amended by the Cambo-
dian Legidature under the Constitution of Cambodia. The present Agreement further
recognizes that the Extraordinary Chambers have persona jurisdiction over senior lead-
ers of Democratic Kampuchea and those who were most responsible for the crimes re-
ferred toin Article 1 of the Agreement.

2. The present Agreement shall be implemented in Cambodia through the Law on
the Establishment of the Extraordinary Chambers as adopted and amended. The Vienna
Convention on the Law of Treaties, and in particular its Articles 26 and 27, applies to the
Agreement.

3. In case amendments to the Law on the Establishment of the Extraordinary Cham-
bers are deemed necessary, such amendments shall always be preceded by consultations
between the Parties.

Article 3. Judges

1. Cambodian judges, on the one hand, and judges appointed by the Supreme Coun-
cil of the Magistracy upon nomination by the Secretary-General of the United Nations
(hereinafter: "international judges"), on the other hand, shall serve in each of the two Ex-
traordinary Chambers.

2. The composition of the Chambers shall be as follows:
a. The Trial Chamber: three Cambodian judges and two international judges;

b. The Supreme Court Chamber, which shall serve as both appellate chamber and fi-
nal instance: four Cambodian judges and three international judges.

3. The judges shall be persons of high moral character, impartiality and integrity
who possess the qualifications required in their respective countries for appointment to
judicial offices. They shall be independent in the performance of their functions and shall
not accept or seek instructions from any Government or any other source.

4. In the overall composition of the Chambers due account should be taken of the
experience of the judges in criminal law, international law, including international hu-
manitarian law and human rights law.

5. The Secretary-General of the United Nations undertakes to forward a list of not
less than seven nominees for international judges from which the Supreme Council of the
Magistracy shall appoint five to serve as judges in the two Chambers. Appointment of in-
ternational judges by the Supreme Council of the Magistracy shall be made only from the
list submitted by the Secretary-General.
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6. In the event of a vacancy of an international judge, the Supreme Council of the
Magistracy shall appoint another international judge from the same list.

7. The judges shall be appointed for the duration of the proceedings.

8. In addition to the international judges sitting in the Chambers and present at every
stage of the proceedings, the President of a Chamber may, on a case-by-case basis, des-
ignate from the list of nominees submitted by the Secretary-General, one or more alter-
nate judges to be present at each stage of the proceedings, and to replace an international
judge if that judge is unable to continue sitting.

Article 4. Decision-making

1. The judges shall attempt to achieve unanimity in their decisions. If thisis not pos-
sible, the following shall apply:

a. A decision by the Trial Chamber shall require the affirmative vote of at least four
judges,

b. A decision by the Supreme Court Chamber shall require the affirmative vote of at
least five judges.

2. When there is no unanimity, the decision of the Chamber shall contain the views
of the mgjority and the minority.

Article 5. Investigating judges

1. There shall be one Cambodian and one international investigating judge serving as
co-investigating judges. They shall be responsible for the conduct of investigations.

2. The co-investigating judges shall be persons of high moral character, impartiality
and integrity who possess the qualifications required in their respective countries for ap-
pointment to such ajudicia office.

3. The co-investigating judges shall be independent in the performance of their func-
tions and shall not accept or seek instructions from any Government or any other source.
It is understood, however, that the scope of the investigation is limited to senior leaders
of Democratic Kampuchea and those who were most responsible for the crimes and seri-
ous violations of Cambodian penal law, international humanitarian law and custom, and
international conventions recognized by Cambodia, that were committed during the pe-
riod from 17 April 1975 to 6 January 1979.

4. The co-investigating judges shall cooperate with a view to arriving at a common
approach to the investigation. In case the co-investigating judges are unable to agree
whether to proceed with an investigation, the investigation shall proceed unless the
judges or one of them requests within thirty days that the difference shall be settled in ac-
cordance with Article 7.

5. In addition to the list of nominees provided for in Article 3, paragraph 5, the Sec-
retary-General shall submit a list of two nominees from which the Supreme Council of
the Magistracy shall appoint one to serve as an international co-investigating judge, and
one as areserve international co-investigating judge.
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6. In case there is a vacancy or a need to fill the post of the internationa co-
investigating judge, the person appointed to fill this post must be the reserve international
co-investigating judge.

7. The co-investigating judges shall be appointed for the duration of the proceedings.

Article 6. Prosecutors

1. There shall be one Cambodian prosecutor and one international prosecutor com-
petent to appear in both Chambers, serving as co-prosecutors. They shall be responsible
for the conduct of the prosecutions.

2. The co-prosecutors shall be of high moral character, and possess a high level of
professional competence and extensive experience in the conduct of investigations and
prosecutions of criminal cases.

3. The co-prosecutors shall be independent in the performance of their functions and
shall not accept or seek instructions from any Government or any other source. It is un-
derstood, however, that the scope of the prosecution is limited to senior leaders of De-
mocratic Kampuchea and those who were most responsible for the crimes and serious
violations of Cambodian penal law, international humanitarian law and custom, and in-
ternational conventions recognized by Cambodia, that were committed during the period
from 17 April 1975 to 6 January 1979.

4. The co-prosecutors shall cooperate with a view to arriving at a common approach
to the prosecution. In case the prosecutors are unable to agree whether to proceed with a
prosecution, the prosecution shall proceed unless the prosecutors or one of them requests
within thirty days that the difference shall be settled in accordance with Article 7.

5. The Secretary-General undertakes to forward a list of two nominees from which
the Supreme Council of the Magistracy shall select one international co-prosecutor and
one reserve international co-prosecutor.

6. In case there is a vacancy or a need to fill the post of the international co-
prosecutor, the person appointed to fill this post must be the reserve international co-
prosecutor.

7. The co-prosecutors shall be appointed for the duration of the proceedings.

8. Each co-prosecutor shall have one or more deputy prosecutors to assist him or her
with prosecutions before the Chambers. Deputy international prosecutors shall be ap-
pointed by the international co-prosecutor from alist provided by the Secretary General.

Article 7. Settlement of differences between the co-investigating judges or the co-
prosecutors

1. In case the co-investigating judges or the co-prosecutors have made a request in
accordance with Article 5, paragraph 4, or Article 6, paragraph 4, as the case may be,
they shall submit written statements of facts and the reasons for their different positions
to the Director of the Office of Administration.

2. The difference shall be settled forthwith by a Pre-Trial Chamber of five judges,
three appointed by the Supreme Council of the Magistracy, with one as President, and



