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SUMMARY

A. PLACING INFORMAL JUSTICE SYSTEMS IN CONTEXT

Until recently, informal justice systems (1JS) were relatively invisible in development partner-assisted justice inter-
ventions. Yet, 1JS form a key part of individuals’and communities’experience of justice and the rule of law, with over
80 percent of disputes resolved through informal justice mechanisms in some countries.! IJS may be more acces-
sible than formal mechanisms and may have the potential to provide quick, relatively inexpensive and culturally
relevant remedies. Given this central role and increasing government and partnering donor interest in LS, it is key
to build an understanding of 1JS and how best to engage with them for the strengthening of human rights, the
rule of law and access to justice.

In many countries, there is a prevalence of 1S, which demands that governments and development partners
take these systems more seriously, especially with regard to 1JS and women'’s and children’s rights. This does not
mean that development organizations should promote 1JS at the expense of a functioning unitary legal order
or that they should oppose the existence of 1JS. Rather, it is recognition that 1JS are an empirical reality, albeit a
complicated one.

At the same time, growing numbers of countries are requesting UN assistance to engage with 1JS and strengthen
their ability to provide justice and legal protection. The UN's approach to engagement on rule of law and access
to justice is as an effort to ensure international norms and standards for all who come into contact with the formal
and informal justice system, including victims, witnesses or alleged offenders. 1S are complex and deeply varied;
many drawing their normative structures and legitimacy from the local communities and society in which they
operate. The UN does not presume that engagement with 1JS can adopt a ‘one-size-fits-all"approach. Like all legal
mechanisms, IJS function within changing societies and communities and can be responsive to the particular
individual circumstances of a case in the application of cultural norms.

The obligation to respect, protect and fulfil human rights, including through the provision of justice and legal
remedies, extends to formal and informal systems alike. Both types of justice systems can violate human rights,
reinforce discrimination, and neglect principles of procedural fairness. 1JS in many contexts deal with issues that
have a direct bearing on the best interests of women and children, such as issues of customary marriage, custody,
dissolution of marriage, inheritance and property rights. The operative questions surrounding 1JS and the rights
of women and children are significant. While it is especially important to note that the structures, procedures and
substantive decisions of some 1JS neither safeguard nor promote women'’s rights and children’s rights, the exist-
ence of 1JS does not of itself contravene international human rights principles. Indeed, 1JS can provide avenues for
the delivery of justice and the protection of human rights, particularly where formal justice systems lack capacity,
and IJS can enjoy widespread community legitimacy and support.

The study seeks to identify how engagement with 1JS can build greater respect and protection for human rights.
It highlights the considerations that development partners should have when assessing whether to implement
programmes involving IJS, the primary consideration being that engagement with the IJS neither directly nor
inadvertently reinforces existing societal or structural discrimination — a consideration that applies to working
with formal justice systems as well. The study also examines the value of 1JS in offering, in certain contexts, flexible
structures and processes, cost-effectiveness and outreach to grassroots communities.

1 Wojkowska, Ewa 2006: How Informal Justice Systems can contribute, Oslo: United Nations Development Programme, Oslo
Governance Centre.
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SUMMARY

In structure, this summary of the study, first describes 1JS across the range of degrees of formality and informality
and interaction with the state. It identifies the combination of factors that influence individuals’ or communities’
preferences and pressures to bring matters before 1JS rather than before formal justice systems. These factors influ-
encing preferences for 1JS vary from geographical isolation, economic concerns, familiarity, trust and the percep-
tion that 1JS better reflect local values. It then places IJS in the context of human rights, with particular attention
to the rights of women and children. Finally, it frames the principles of programming engagement with 1JS and
suggests possible entry points for engagement with 1JS, so that strategic engagement can strengthen 1JS to better
deliver justice and human rights.

METHODOLOGY

Commissioned by UNDP, UNICEF and UN Women, the study involved a comprehensive literature review and
country-specific case studies. Qualitative and quantitative data collection was carried out in Bangladesh, Ecua-
dor, Malawi, Niger, Papua New Guinea and Uganda. The country studies were selected in consultation with the
three UN agencies and the methodology was developed through a pilot case study in Malawi. The country stud-
ies employed a uniform methodology, and all of the country studies use identical or very similar categories of
analysis. Interviews were conducted with individuals and groups representing various stakeholders at the local
and national levels on the basis of an interview guide developed for each of the target categories. The quantitative
part of the country studies included surveys for users of informal justice and informal justice providers, following a
generic questionnaire format that allowed comparison across countries.

Desk studies of 12 countries were also conducted on the basis of literature from academia, UN agencies, NGOs,
governments, websites and conferences. Wherever possible, they were developed in consultation with national
experts on the informal and the formal justice systems, including scholars and human rights experts. The desk
studies assessed the nature and characteristics of 1JS (composition, decision-making, procedures), linkages among
the different justice providers (particularly with formal justice systems), legal frameworks, human rights aspects
and efforts made to date in programming by governments, national and international NGOs, the UN and other
development partners.

DEFINITIONS OF INFORMAL JUSTICE SYSTEMS

Any attempt to define 1JS must acknowledge that no definition can be both very precise and sufficiently broad to
encompass the range of systems and mechanisms that play a role in delivering rule of law and access to justice.
1JS vary considerably, encompassing many mechanisms of differing degrees and forms of formality. Degrees of
formality vary with respect to legal or normative framework, state recognition, appointment and interaction,
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