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I. Introduction

out of the utilization of genetic resources, including by 
appropriate access to genetic resources and by appropriate 
transfer of relevant technologies, taking into account all 
rights over those resources and to technologies, and by 
appropriate funding.5 The Convention entered into force on 
29 December 1993.

By its article 6 (a), the Convention requires parties to devel-
op national strategies, plans or programmes for the imple-
mentation of the Convention at the national level. In doing 
so, each party shall “integrate, as far as possible and as 
appropriate, the conservation and sustainable use of biolog-
ical diversity into relevant sectoral or cross-sectoral plans, 
programmes and policies”,6 as well as the “consideration 
of the conservation and sustainable use of biological re-
sources into national decision-making”.7 Articles 6 and 10 
(a) of the Convention exhibit strong linkages between the 
development of national biodiversity strategies, plans or pro-
grammes and the achievement of article 10 on the sustaina-
ble use of components of biological diversity. In that regard, 
it has been suggested that the implementation of the Con-
vention could be achieved through the means of national 
biodiversity strategies and action plans (NBSAPs).8 NBSAPs 
thus constitute the key policy-cum-strategy document for 
the realization of the objectives of the Convention by many 
of the Convention’s parties. While as at March 2018, out of 
the 196 parties to the Convention, 190 had submitted their 

5 Convention on Biological Diversity, article 1.
6 Convention on Biological Diversity, article 6 (b).
7 Convention on Biological Diversity, article 10 (a).
8 Convention on Biological Diversity, article 6. 

The contributions of biodiversity and ecosystems to human 
development and well-being have long been recognized.1,2 
However, the world continues to lose its biodiversity as a 
result of both direct and indirect pressures, including habitat 
destruction, overexploitation, the spreading of invasive alien 
species, climate change and population pressure. National, 
bilateral and multilateral efforts to halt and reverse the loss 
have given rise to a number of legal, regulatory and policy 
regimes that are currently under implementation.3

While the policy and regulatory regimes are intended to 
provide an overarching framework for action on the ground, 
legal regimes and instruments provide the interpretation 
and protection services necessary for ensuring that policy 
and regulatory regimes are effectively implemented. The 
implementation referred to in the present paper usually 
takes place at the national level.

The Convention on Biological Diversity (“the Convention”)4 
was adopted in 1992 at the United Nations Conference on 
Environment and Development, also known as “the Rio Earth 
Summit”, held in Rio de Janeiro, Brazil, from 3 to 14 June 
1992, with the objectives of ensuring the conservation of 
biological diversity, the sustainable use of its components 
and the fair and equitable sharing of the benefits arising 

1 “Updated analysis of information in the fourth national reports”, available at https://
www.cbd.int/doc/meetings/cop/cop-10/information/cop-10-inf-02-en.pdf.

2 Millennium Ecosystem Assessment (2005). 
3 Snape, William J. (1996).
4 Convention on Biological Diversity, preamble. Available at https://www.cbd.int/doc/

legal/cbd-en.pdf.
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NBSAPs9 to the Convention secretariat and 191 had provid-
ed their fifth national reports,10 outlining the ways in which 
the strategies had been implemented, nearly all countries 
have reported a continued decline in biodiversity.11 The third 
edition of Global Biodiversity Outlook, published in 2010 tak-
ing into account the fourth national reports submitted by 
178 parties, indicated that in many countries progress to-
wards achieving the objectives of the Convention had been 
limited and has had little observable impact on the status 
and trends of biodiversity.12 That lack of progress and im-
pact led to the development of the Strategic Plan for Bio-
diversity 2011–2020, which was adopted as decision X/2 
by the Conference of the Parties at its tenth meeting, held 
in Nagoya, Japan, from 18 to 29 October 201013 and was 
supported by a set of twenty global biodiversity targets (“the 
Aichi Biodiversity Targets”)14 to reinvigorate national, region-
al and global action.15 By its decision XI/2, the Conferences 
of the Parties urged parties and other Governments to re-
view and, as appropriate, update and revise their NBSAPs 
in line with the Strategic Plan for Biodiversity 2011–2020. 
Aichi Biodiversity Target 17 specifically addresses NBSAPs: 
“By 2015 each party has developed, adopted as a policy in-

9 Convention on Biological Diversity, National Biodiversity Strategies and Action Plans 
(NBSAPs). Available at https://www.cbd.int/nbsap/.

10 In its decision XIII/27 on national reporting, the Conference of the Parties to the 
Convention on Biological Diversity at its thirteenth meeting, held in Cancun, Mexico, 
from 4 to 17 December 2016, provided guidelines, including reporting templates, for 
the sixth national reports due by 31 December 2018.

11 Note by the Executive Secretary of the Convention on Biological Diversity entitled 
“Update on progress in revising/updating and implementing national biodiversity 
strategies and action plans, including national targets” (UNEP/CBD/COP/13/8/
Add.1), presented to the Conference of the Parties to the Convention at its thirteenth 
meeting on 17 December 2016. See also the note by the Executive Secretary of the 
Convention on Biological Diversity entitled “Update on progress in revising/updating 
and implementing national biodiversity strategies and action plans, including 
national targets” (CBD/SBI/2/2/Add.1), to be presented to the Subsidiary Body on 
Implementation at its second meeting, to be held in Montreal, Canada, from 9 to 13 
July 2018.

12 Secretariat of the Convention on Biological Diversity (2010). 
13 Decision X/2, on the Strategic Plan for Biodiversity 2011–2020 and the Aichi 

Biodiversity Targets, adopted by the Conference of the Parties to the Convention at 
its tenth meeting.

14 Ibid. 
15 Decision X/8, on the United Nations Decade on Biodiversity 2011–2020, adopted by 

the Conference of the Parties to the Convention at its tenth meeting. 

strument, and has commenced implementing an effective, 
participatory and updated national biodiversity strategy and 
action plan”. A clarification on law and the Aichi Biodiversity 
Targets is provided in section VI below.  

The Strategic Plan for Biodiversity 2011–2020 subsequently 
received broad support from other biodiversity-related 
conventions and the United Nations General Assembly, 
therefore positioning NBSAPs as an important instrument 
for a potential synergistic implementation of the 
biodiversity-related Conventions. 

Following the adoption of decision X/2, countries began to 
review, revise and update their NBSAPs, both in the light 
of their implementation experience and of more recent 
developments, such as the focus on links with sustainable 
development. In addition, in paragraph 17 of decision XIII/1, 
the Conference of the Parties encouraged parties to ensure 
that their NBSAPs were adopted as policy instruments 
to enable the mainstreaming of biodiversity at all relevant 
levels across political, economic and social sectors. 
Almost all parties (97 per cent) have developed at least one 
NBSAP since they became a party, and this has formed 
the nucleus of their national action on the implementation 
of the Convention and the Strategic Plan for Biodiversity  
2011–2020.16

One key element that has attracted the attention of those 
assessing the robustness and implementation effectiveness 
of NBSAPs has been the legal aspects of the NBSAPs and 
the nature of legal preparedness at the national level to 

16 Update on progress in revising/updating and implementing national biodiversity 
strategies and action plans, including national targets (CBD/SBI/2/2/Add.1). Note to 
be presented by the Executive Secretary of the Convention on Biological Diversity to 
the Subsidiary Body on Implementation at its second meeting, to be held in Montreal, 
Canada, from 9 to 13 July 2018.
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implement them.17,18 While countries continue to establish 
legislation and legal frameworks to implement NBSAPs and 
address biodiversity problems, much of the experience is 
based on the use of national sectoral policies and legislation 
related to biodiversity, and there is thus a clear need to further 
analyse the legal components of the present NBSAPs, 
the role of legal preparedness in the implementation of 
NBSAPs focusing on biodiversity, and ecosystems as an 
overarching theme, rather than as a sectoral issue. The 
aim of such an analysis is not simply to replace the narrow 
sectoral perspective with a broader cross-sectoral focus on 
biodiversity and ecosystems, but to widen the scope on the 
NBSAPs even further to include the concept of sustainable 
development. 

The present paper therefore attempts to provide an overview 
of current thinking and the experience of countries in using 
legal frameworks to implement the Convention at the 
national level through NBSAPs and provides options for 
enhancing legal preparedness in revising and implementing 
the NBSAPs and the Strategic Plan for Biodiversity 2011–
2020 and achieving the Aichi Biodiversity Targets. 

Definitions
The following definitions have been used in the present pa-
per, drawn largely from the Convention on Biological Diver-
sity.

Access and benefit-sharing refers to the way in which 
genetic resources may be accessed, and how the benefits 
that result from their use are shared between the people 
or countries using the resources (users) and the people or 
countries that provide them (providers).19

17 Balakrishna, Pisupati and Christian Prip (2015). 
18 International Development Law Organization (2016b). 
19 Secretariat of the Convention on Biological Diversity, Introduction to access and 

benefit-sharing. 

Biodiversity means biological diversity.

Biological diversity means the variability among living 
organisms from all sources including, inter alia, terrestrial, 
marine and other aquatic ecosystems and the ecological 
complexes of which they are part; this includes diversity 
within species, between species and of ecosystems.20

Biodiversity law means legal instruments and mechanisms 
regulating certain behaviour, providing incentives to achieve 
certain biodiversity conservation objectives and setting 
appropriate institutions to respond to the biodiversity needs 
and demands of society.21 For the purpose of the present 
publication, biodiversity law shall include legislation/acts of 
parliament, decree law, and local bylaws. 

Biological resources include genetic resources, organisms or 
parts thereof, populations or any other biotic component of 
ecosystems with actual or potential use or value for humanity.

Biotechnology means any technological application that 
uses biological systems, living organisms or derivatives 
thereof to make or modify products or processes for spe-
cific use.22

Decision means a formal expression of the will of the gov-
erning body of an international organization or internation-
al agreement. Decisions are generally binding but may occa-
sionally be “soft law”.

Ecosystem means a dynamic complex of plant, animal and 
microorganism communities and their non-living environ-
ment, interacting as a functional unit.

20 Convention on Biological Diversity, article 2.
21 de Klemm, Cyrille, and Clare Shine (1993).
22 Convention on Biological Diversity, article 2.
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