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Disclaimer
The findings, opinions, interpretations and conclusions expressed in this guidebook are entirely those 
of the authors and should not be attributed in any manner to the United Nations Environment Program 
(UNEP), UNEP Risoe Center, Technical University of Denmark, or Baker & McKenzie. This report is 
intended as a public resource for stakeholders undertaking activities that reduce greenhouse gas 
emissions, whether under the Kyoto Protocol’s Clean Development Mechanism or other market-based 
instruments for carbon trading. While this guidebook provides independent analysis of legal issues 
material to such activities, and has been prepared for informational purposes, it should in no way be 
relied upon or construed by the reader as legal advice. Independent legal or commercial advice should 
always be sought when undertaking a CDM Project or entering into the types of contracts described 
herein. Contractual provisions provided are examples only and should be carefully considered and 
modified to suit the particular circumstances of an individual project.
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1	 Introduction

Participants in CDM projects face many risks. 
In addition to political and economic risks 
associated with investments in emerging 
markets, participants face new and unfamiliar 
risks linked to the Kyoto Protocol and its 
implementation, such as carbon price volatility, 
the risk that CERs will lose their value after the 
first Kyoto commitment period, and the need 
to obtain all necessary CDM project approvals. 
Likewise, the CDM Executive Board has 
identified weak domestic legal regimes as both 
a key barrier to CDM investment, in general, 
and as a contributing factor to the unequal 
regional distribution of CDM project activities. 
This underscores the need to strengthen 
domestic CDM regulatory structures in order to 
facilitate delivery and scale-up of the CDM, as 
well as the need for related capacity building, 
“in order to make the CDM function…”  

This Guidebook addresses a wide range of 
legal and regulatory issues arising from the 
domestic laws, regulations and policies of 
CDM Host Countries that can affect the 
development and implementation of CDM 
projects.  Host Country domestic laws interact 
– both negatively and positively – with the 
international rules that underpin the CDM. At 
this critical juncture of change and uncertainty 
surrounding the evolution of the carbon 
markets and the flexible mechanisms under 
the Kyoto Protocol, it is more important than 
ever that CDM stakeholders understand how 
such domestic legal and regulatory frameworks 
can be enhanced and harnessed to facilitate 
the development of a greater number of 
CDM projects that have clear sustainable 
development benefits.

Policymakers in CDM Host Countries have a 
key role to play in establishing more stable 
and functional domestic legal regimes that 
can increase the effectiveness of the CDM and 
mitigate risks faced by project participants. As 

a capacity building tool, the primary audience 
of this Guidebook is therefore climate change 
policymakers and CDM project developers in 
developing countries; however, carbon investors 
will find it of equal interest. The Guidebook 
illustrates some Host Country laws that 
specifically address the CDM, as well as how 
general domestic legal regimes may impact or 
inhibit CDM project implementation, such as:

property rights; •	
environmental and planning laws; •	
investment and taxation laws; and •	
financial services regulations.•	

 
The Guidebook further seeks to demystify the 
myriad, complex issues surrounding the domestic 
implementation of CDM, such as:

project approval processes;•	
CER ownership; and •	
taxation.•	

 
Development economists and policymakers have 
long recognized that predictable legal regimes 
are a foundation for economic growth and 
investment, a supposition demonstrated through 
numerous empirical country studies.  As the 
World Bank notes, “no matter what factors are 
included in the analyses and what measures of 
property rights security are used, all report a close 
connection between growth and property rights 
security.”  Secure legal rights afford entrepreneurs 
and investors enhanced prospects of reward, and 
greater incentive to devote time and resources to 
new ventures.  Without secure title to land and 
assets, predictability of treatment under financial 
services and taxation law, and clearly identifiable 
costs in complying with environmental and 
other regulations, even those who are willing to 
enter the market have difficulty procuring credit, 
accessing public infrastructure, and fending off 
rival claims to property.  The investment that 
does take place is often skewed either towards 
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