
U n i t e d  n at i o n s  C o n f e r e n C e  o n  t r a d e  a n d  d e v e l o p m e n t

INVESTOR-STATE DISPUTES:  
PREVENTION AND ALTERNATIVES  

TO ARBITRATION
II

Proceedings of the Washington and Lee University and UNCTAD  
Joint Symposium on International Investment and Alternative Dispute Resolution, 

held on 29 March 2010 in Lexington, Virginia, United States of America





UNITED NATIONS CONFERENCE ON TRADE AND DEVELOPMENT 
 
 

 
 
 
 
 

 INVESTOR-STATE DISPUTES: 
PREVENTION AND ALTERNATIVES TO 

ARBITRATION 
 II 

 
 
 
 
 
 

Proceedings of the Washington and Lee University and UNCTAD Joint Symposium on 
International Investment and Alternative Dispute Resolution,  

held on 29 March 2010 in Lexington, Virginia, United States of America 
 
 
 

Editors: Susan D. Franck and Anna Joubin-Bret 
 
 
 
 

 
 
 

 
 

UNITED NATIONS 
New York and Geneva, 2011 



Investor-State Disputes: Prevention and Alternatives to Arbitration II 

 

 

ii 

NOTE 

As the focal point in the United Nations system for investment and technology, and 
building on 30 years of experience in these areas, UNCTAD, through its Division on Investment 
and Enterprise (DIAE), promotes understanding of key issues, particularly matters related to 
foreign direct investment (FDI) and transfer of technology. DIAE also assists developing 
countries in attracting and benefiting from FDI and in building their productive capacities and 
international competitiveness. The emphasis is on an integrated policy approach to investment, 
technological capacity building and enterprise development. 
 

The term “country” as used in this study also refers, as appropriate, to territories or areas; 
the designations employed and the presentation of the material do not imply the expression of 
any opinion whatsoever on the part of the Secretariat of the United Nations concerning the legal 
status of any country, territory, city or area or of its authorities, or concerning the delimitation of 
its frontiers or boundaries. In addition, the designations of country groups are intended solely for 
statistical or analytical convenience and do not necessarily express a judgement about the stage of 
development reached by a particular country or area in the development process. 
 

The following symbols have been used in the tables: 
 

Two dots (..) indicate that data are not available or are not separately reported.  
 
Rows in tables have been omitted in those cases where no data are available for any of the 
elements in the row; 
 
A dash (-) indicates that the item is equal to zero or its value is negligible; 
 
A blank in a table indicates that the item is not applicable; 
 
A slash (/) between dates representing years, e.g. 1994/1995, indicates a financial year; 
 
Use of a hyphen (-) between dates representing years, e.g. 1994-1995, signifies the full period 
involved, including the beginning and end years. 
 
Reference to “dollars” ($) means United States dollars, unless otherwise indicated. 
 
Annual rates of growth or change, unless otherwise stated, refer to annual compound rates. 
 
Details and percentages in tables do not necessarily add to totals because of rounding. 
 

The material contained in this study may be freely quoted with appropriate 
acknowledgement. 
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PREFACE 
 

The secretariat of the United Nations Conference on Trade and Development (UNCTAD) 
is implementing a programme on international investment agreements. It seeks to help 
developing countries to participate as effectively as possible in international investment rule-
making. The programme embraces policy research and development, including the preparation of 
a series of issues papers; human resources capacity-building and institution-building, including 
national seminars, regional symposia, and training courses; and support to intergovernmental 
consensus-building.  

 
This paper is part of the programme's research and policy analysis on international 

investment policies for development. The research builds on, and expands, UNCTAD's Series on 
International Investment Policies for Development. Like that series, this study is addressed to 
government officials, corporate executives, representatives of non-governmental organizations, 
officials of international agencies and researchers.  

 
This study compiles and synthesizes the ideas addressed and explored during the Joint 

Symposium on International Investment and Alternative Dispute Resolution, organized jointly by 
the United Nations Conference on Trade and Development (UNCTAD) and Washington and Lee 
University (W&L) School of Law. The Joint Symposium brought together a unique group of 
experts—before, during and after a conference in Lexington, Virginia, held on 29 March 2010—
to focus on the use of alternative dispute resolution in the context of international investment law. 
Analysis arising from the various phases of the Joint Symposium identified three main areas for 
consideration that will be explored in this publication. First, it is vital to consider the current 
ISDS system holistically in order to have an accurate assessment of the system’s application and 
implications in light of the net costs and benefits of the IIA network. Second, there is value for 
stakeholders to jointly explore their existing processes of addressing treaty conflict in an effort to 
learn and identify methods to improve the processes and design enhanced dispute resolution 
systems. Third, alternative means for ISDS such as the pro-active prevention and de-escalation of 
conflict are worth further exploring. While different investment stakeholders—such as States, 
investors and practitioners—may experience divergence in perspective, they nevertheless share 
common interests and objectives and usually consider the benefits of an investment to both the 
investor and to the economic development for host States as important. 

 
The publication provides a timely discussion of a crucial issue in contemporary 

international investment policy making, implementing UNCTAD's mandate in the area of 
international investment agreements emanating from the Accra Accord (paragraph 151). 
 
 

 
 

Supachai Panitchpakdi 
Secretary General of UNCTAD 

 
Geneva, June 2011 
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