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Criminal Cases (Punishment and
Review) (Scotland) Act 2012

2012 asp 7

The Bill for this Act of the Scottish Parliament was passed by the Parliament on
20th June 2012 and received Royal Assent on 26th July 2012

An Act of the Scottish Parliament to amend the rules about the punishment part of non-
mandatory life sentences imposed in criminal cases and to amend the rules about the
disclosure of information obtained by the Scottish Criminal Cases Review Commission.

PART 1

PUNISHMENT PART OF NON-MANDATORY LIFE SENTENCES

1 Setting the punishment part

(1) Part 1 (detention, transfer and release of offenders) of the Prisoners and Criminal
Proceedings (Scotland) Act 1993 is amended as follows.

(2) In section 2 (duty to release discretionary life prisoners), in subsection (2)—
(a) in the opening text, the words “(ignoring the period of confinement, if any,
which may be necessary for the protection of the public)” are repealed,
(b) paragraph (aa) and the word “and” immediately preceding paragraph (c) are
repealed,
(c) after paragraph (c) there is inserted “; and
(d) in the case of a life prisoner to whom paragraph (a) or (ab)
of subsection (1) above applies, the matters mentioned in
section 2A(1).”,
(d) after subsection (2) there is inserted—

“(2A) The matters mentioned in subsection (2)(a) to (c) above (taken
together) are for the case of a life prisoner to whom paragraph (aa)
of subsection (1) above applies; and, as respects the punishment part
in the case of such a prisoner, the court is to ignore any period
of confinement which may be necessary for the protection of the
public.”.
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(3) After section 2 there is inserted—

“2A Rules for section 2(2)(d) cases

(1) For the purpose of section 2(2)(d), the matters are—

(a) any period of imprisonment which the court considers would have
been appropriate for the offence had the court not sentenced the
prisoner to imprisonment for life, or (as the case may be) not made
the order for lifelong restriction, for it,

(b) the part of that period of imprisonment which would represent an
appropriate period to satisfy the requirements of retribution and
deterrence, and

(c) where appropriate, the ones mentioned in paragraphs (a) and (b) of
section 196(1) of the 1995 Act.

(2) But—

(a) inthe application of subsection (1)(a), the court is to ignore any period
of confinement which may be necessary for the protection of the
public,

(b) subsection (1)(b) is subject to section 2B,

(c) subsection (1)(c) is inapplicable until the court has made the
assessment required by virtue of subsection (1)(a) and (b).

2B Assessment under section 2A(1)(a) and (b)

(1) The part mentioned in subsection (1)(b) of section 2A in relation to the period
mentioned in subsection (1)(a) of that section is—

(a) one-half of that period, or

(b) if subsection (2) applies, such greater proportion of that period as the
court specifies.

(2) This subsection applies if, taking into account in particular the matters
mentioned in subsection (5), the court considers that it would be appropriate
to specify as that part a greater proportion of that period.

(3) In subsections (1)(b) and (2), the references to a greater proportion extend so
as to include the whole of that period.

(4) In subsections (1) to (3), the references to the period mentioned in
subsection (1)(a) of section 2A are to that period as informed by subsection (2)
(a) of that section.

(5) For the purpose of subsection (2), the matters are (continuing to ignore any
period of confinement which may be necessary for the protection of the
public)—

(a) the seriousness of the offence, or of the offence combined with other
offences of which the prisoner is convicted on the same indictment
as that offence,

(b) where the offence was committed when the prisoner was serving a
period of imprisonment for another offence, that fact, and

(¢c) any previous conviction of the prisoner.”.
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(4) Part 2 (confinement and release of prisoners) of the Custodial Sentences and Weapons
(Scotland) Act 2007 is amended as follows.

(5) In section 20 (setting of punishment part)—

(a) in subsection (3), the words “(ignoring any period of confinement which may
be necessary for the protection of the public)” are repealed,

(b) after subsection (4) there is inserted—

“(4A) As respects the punishment part in the case to which subsection (4)
relates, the court is to ignore any period of confinement which may
be necessary for the protection of the public.”,

(c) in subsection (5)—
(i) the word “and” immediately preceding paragraph (b) is repealed,

(i1) in paragraph (b), for the words “, by virtue of section 6, the court
would have specified as the custody part.” there is substituted “
would represent an appropriate period to satisfy the requirements of
retribution and deterrence, ”,

(iii) after paragraph (b) there is inserted “and
(c) where appropriate, the ones mentioned in paragraphs
(a) and (b) of section 196(1) of the 1995 Act.”,
(d) after subsection (5) there is inserted—

“(5A) But—
(a) in the application of subsection (5)(a), the court is to ignore
any period of confinement which may be necessary for the
protection of the public,

(b) subsection (5)(b) is subject to section 20A,

(c) subsection (5)(c) is inapplicable until the court has made the
assessment required by virtue of subsection (5)(a) and (b).”.

(6) After section 20 there is inserted—

“20A Assessment under section 20(5)(a) and (b)

(1) The part mentioned in subsection (5)(b) of section 20 in relation to the period
mentioned in subsection (5)(a) of that section is—

(a) one-half of that period, or

(b) if subsection (2) applies, such greater proportion of that period as the
court specifies.

(2) This subsection applies if, taking into account in particular the matters
mentioned in subsection (5), the court considers that it would be appropriate
to specify as that part a greater proportion of that period.

(3) In subsections (1)(b) and (2), the references to a greater proportion extend so
as to include the whole of that period.

(4) In subsections (1) to (3), the references to the period mentioned in
subsection (5)(a) of section 20 are to that period as informed by
subsection (5A)(a) of that section.
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(5) For the purpose of subsection (2), the matters are (continuing to ignore any
period of confinement which may be necessary for the protection of the
public)—

(a) the seriousness of the offence, or of the offence combined with other
offences of which the prisoner is convicted on the same indictment
as that offence,

(b) where the offence was committed when the prisoner was serving a
period of imprisonment for another offence, that fact, and

(c) any previous conviction of the prisoner.”.

Commencement Information
n S. 1 in force at 24.9.2012 by S.S.I. 2012/249, art. 3 (with arts. 2(2), 4)

Ancillary provision

(1) The Scottish Ministers may by regulations make such supplemental, incidental,
consequential, transitional, transitory or saving provision as they consider necessary
or expedient for the purposes of or in connection with section 1.

(2) Regulations under subsection (1) may (in particular) modify Part 1 of the Prisoners
and Criminal Proceedings (Scotland) Act 1993 or Part 2 of the Custodial Sentences
and Weapons (Scotland) Act 2007.

(3) Regulations under subsection (1) are subject to the affirmative procedure.

Commencement Information
12 S. 2 in force at 24.9.2012 by S.S.1. 2012/249, art. 3

PART 2

DISCLOSURE OF INFORMATION OBTAINED BY SCCRC

Exception to non-disclosure rule

(1) Part XA (Scottish Criminal Cases Review Commission) of the Criminal Procedure
(Scotland) Act 1995 is amended as follows.

(2) In section 194J (offence of disclosure), in subsections (1) and (2), after the words
“section 194K” in each place where they occur there is inserted “ or 194M .

(3) After section 194L there is inserted—


http://www.legislation.gov.uk/id/ssi/2012/249
http://www.legislation.gov.uk/id/ssi/2012/249/article/3
http://www.legislation.gov.uk/id/ssi/2012/249/article/2/2
http://www.legislation.gov.uk/id/ssi/2012/249/article/4
http://www.legislation.gov.uk/id/ssi/2012/249
http://www.legislation.gov.uk/id/ssi/2012/249/article/3
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“Special circumstances for disclosure

194M Further exception to section 194J

(1) The disclosure of information, or the authorisation of disclosure of
information, is excepted from section 194J by this section if—

(a) the conditions specified in subsection (2) are met, and

(b) the Commission have determined that it is appropriate in the whole
circumstances for the information to be disclosed.

(2) The conditions are that—

(a) the information relates to a case that has been referred to the High
Court under section 194B(1),

(b) the reference concerns—
(i) a conviction, or
(i1) a finding under section 55(2), and

(c) the case has fallen, or has been abandoned, under the provisions or
other rules applying by virtue of section 194B(1).

194N Effect of the exception

(1) Where the disclosure of information is excepted from section 194) by
section 194M, the disclosure of the information is not prevented by any
obligation of confidentiality or other limitation on disclosure arising otherwise
than under section 194J.

(2) For the purpose of subsection (1), such an obligation or limitation does not
include one imposed—

(a) by, under or by virtue of any enactment, or

(b) by any interdict or other court order applying in connection with this
section.

1940 Notification and representations etc.

(1) When considering for the purpose of section 194M(1) the question of whether
it is appropriate for the information to be disclosed, the Commission have the
following duties.

(2) The Commission must—
(a) so far as practicable, take reasonable measures to—

(1) notify each of the affected persons of the possibility that the
information may be disclosed, and

(i1) seek the views of each of them on the question, and

(b) to such extent (and in such manner) as they think fit, consult the other
interested persons.

(3) The Commission must—
(a) allow the prescribed period for each of the affected and other
interested persons involved to take steps (including legal action) in
their own favour in relation to the question, and



