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TOA AN NHAN DAN TO!I CONG HOA XA HOI CHU NGHIA VIET NAM
CAOC Déc lap - Ty do - Hanh phuc
S6: 01/2001/NQ-HDTP Ha N6i, ngay 15 thang 3 ném 2001

) NGH| QUYET )
Hwéng dan ap dung mét s6 quy dinh cua cac dieu
139, 193, 194, 278, 279 va 289 B6 luat Hinh s nam 1999

HOI PONG THAM PHAN TOA AN NHAN DAN TOI CAO

Can ct vao Diéu 20 va Diéu 21 Luat Té chirc Toa 4n nhan dan nam 1992 (dwoc stra ddi, bd sung ngay 28-12-1993
va ngay 28-10-1995);

Dé ap dung dung va théng nhat cac diéu 139, 193, 194, 278, 279 va 289 B6 luat Hinh sy dwoc Quéc hdi nwéc Cong
hoa xa héi chu nghta Viét Nam thong qua ngay 21-12-1999 va cé hiéu lwc tir ngay 01-7-2000;

QUYET NGHI:

Hwéng dén ap dung moét s6 quy dinh clia cac diéu 139, 193, 194, 278, 279 va 289 B6 luat Hinh sy dwoc Quéc hoi
nwéc Cong hoa xa hoi chd nghia Viét Nam thong qua ngay 21-12-1999 (sau day viét tat Ia Bo luat Hinh sw) nhw sau:

1. Khi ap dung cac diéu 139, 193, 194, 278, 279 va 289 BLHS dé quyét dinh hinh phat, vé nguyén tac chung Toa an
phai can ct vao quy dinh cia BLHS, can nhac tinh chat va mirc d6 nguy hiém cho xa hoi cua hanh vi pham t6i, nhan
than nguwdi pham t6i, cac tinh tiét giam nhe va tang nang trach nhiém hinh su.

2. Khi ap dung diém a khoan 4 Diéu 139 Bo luat Hinh sw vé t6i Ilra d&o chiém doat tai san can chua y:

2.1. Trong trwdng hop khong cé tinh tiét tang nang trach nhiém hinh sw (sau day goi tat Ia tinh tiét ting nang) va
khoéng c6 tinh tiét giam nhe trach nhiém hinh sy (sau day goi tat la tinh tiét gidm nhe) hoac vira cé tinh tiét ting néng,
vira c6 tinh tiét gidam nhe, nhwng danh gia tinh chat tdng nang va tinh chét gidm nhe twong dwong nhau, thi x&r phat
ngwoi pham toi mirc an twong rng véi gia tri tai san bi chiém doat nhu sau:

a. X phat tu ti 12 nam dén 20 nam néu tai san bi chiém doat c6 gia tri tir nam tram triéu déng dén dudi mot ty nam
tram triéu dong.

b. Xt phat tu chung than néu tai san bi chiém doat co gia tri tr mot ty nam tram triéu dong dén dwai bén ty nam tram
triéu dong;

c. Xt phat tt hinh néu tai san bi chiém doat c6 gia tri tlr bon ty ndm trém triéu dong tré lén.

2.2. Trong trvong hop co nhiéu tinh tiét gidm nhe ma khong co tinh tiét tang nang hoac co it tinh tiét tang nang hon,
dong thoi danh gia tinh chat giam nhe va tinh chat tang ndng xét thay co6 thé giam nhe trach nhiém hinh st cho nguoi
pham t6i, thi c6 thé xtr phat ngwdi pham tdi mirc an nhe hon mirc an dwgc hwéng dan tai tieu muc 2.1 Muc 2 nay
nhuw sau:

a. X phat td tlr bay nam dén dwai muwoi hai ndm néu tai san bi chiém doat c6 gia tri tir nam tram triéu dong dén dudi
mot ty nam tram triéu dong (trwong hop nay phai cé it nhat hai tinh tiét giam nhe quy dinh tai khoan 1 Diéu 46 BO luat
Hinh sw);

b. X& phat ti t muoi hai ndm dén hai mwoi nam néu tai san bi chiém doat co gia tri t mot ty nam tram triéu dong
dén dwdi bon ty nam tram triéu dong;

c. Xt phat tu chung than néu tai san bi chiém doat cé gia tri ttr bdn ty nam tram triéu déng tréd 1én.

2.3. Trong trwdng hop cb nhiéu tinh tiét tang nang ma khong co tinh tiét giam nhe hoac c6 it tinh tiét giam nhe hon,
dong thdi danh gia tinh chat tang nang va tinh chat giam nhe xét thay can tang nang trach nhiém hinh sy doi voi
nguwdi pham toi, thi co thé x&r phat ngwdi pham té6i mirc an nang hon mirc an dwgc hwédng dan tai tieu muc 2.1 Muc 2
nay nhuw sau:

a. Xt phat ti chung than néu tai san bi chiém doat co gia tri tiv nam tram triéu déng dén dudi mot ty nam tram triéu
dong;

b. X& phat t& hinh néu tai san bi chiém doat c6 gia tri ttr mot ty ndm trdm triéu dong tré 1&n.

2.4. Trong trwong hop theo hudng dan tai cac tiéu‘muc 2.1 va 2.3 Muc 2 nay nguoi pham t6i phai bi xtr phat t& hinh,
nhwng ngwoi pham toi da boi thu(‘yng dwoc mot phan dang ké gia tri tai sén,bi chiém doat (hoac nguwoi than thich, rudt
thit... cia ngudi pham toi dé boi thudong thay cho ngudi pham t6i), thi c6 the khdng xt phat ti hinh ngudi pham t6i va
tuy vao so tién da boi thwong dwoc ma coé thé x&r phat ngwoi pham toi tu chung than hoac tu cé thoi han.

DPuoc coi la da bdi thworng dwoc moét phan dang ké gia tri tai san bj chiém doat néu:

a. Da boi thwong duoc it nhat mot phan hai gia tri tai san bj chiém doat;
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b. Da bdi thuwong dugc tir mét phan ba dén dwai mét phan hai gia tri tai san bj chiém doat, néu c6 can ctv chirng minh
rang ngwoi pham toi (hoac nguwoi than thich, ruét thit... clia nguoi pham t0i) da thwc hién moi bién phap dé boi
thwong gia tri tai san bj chiém doat (da ban hét nha &, tai san co gia tri; c6 gang vay, mwon... dén muirc toi da).

3. Khi ap dung khoan 4 Diéu 193 B0 luat Hinh sy vé t0i san xuat trai phép chat ma tuy va khoan 4 biéu 194 B luat
Hinh sw vé t6i tang trlr, van chuyén, mua ban trai phép hoac chiém doat chat ma tuy can chu y;

3.1. Trong trwong hop khong co tinh tiét tang nang va khong co tinh tiét gidm nhe hoac vira co tinh tiét tang nang,
vira co tinh tiét giam nhe, nhing danh gia tinh chat tdng nang va tinh chat giam nhe twong dwong nhau, thi x& phat
ngu®i pham t6i mrc an twong trng véi trong lwgng chat ma tuy nhw sau:

a. Xt phat hai mwoi ndm tu néu:
- Nhwa thudc phién, nhwa can sa hodc cao coca co trong lwong tir 5 kildgam dén dwdi mudi kildgam;
- Heroin hodc cocain cé trong lwong tir mot trdm gam dén dwéi ba trém gam;

- L&, hoa, qua cay can sa hoé&c la cay coca c6 trong lwong tir bady muwoi lam kildgam dén dwdi hai trdm kilégam (dbi
v&i Bieu 194 B6 luat Hinh sy);

- Qua thubc phién khd cé trong lwong tir sau trdm kildgam dén dwdi mot nghin nam tram kildgam (ddi véi Diéu 194
B6 luat Hinh sy):

- Qua thude phién twoi co trong lwgng tir mot tram nam muoi kilogam dén duwoi bon tram nam muoi kilbgam (d6i voi
Dieu 194 B0 luat Hinh sw);

- Céac chat ma tuy khac & thé rén co trong lwong tir ba trdm gam dén dwdi chin trdm gam;
- Céac chat ma tuy khac & thé 16ng tlr bay tr&m nam muwoi mililit d&n dwdi ha nghin mililit;

- C6 tr hai chat ma tuy tr& 1én ma téng s6 lwong clia cac chat do tuong dwong voi sb luong clia mét trong cac chat
ma tuy thudéc diém a nay theo cach tinh duwgrc hwéng dan tai tieu muc 3.2 Muc 3 nay.

b. X& phat tu chung than néu:
- Nhwa thudc phién, nhwa can sa hodc cao coca co trong lwong tr muoi kilbgam dén dwéi hai muwoi kilbgam;
- Heroin hoac cocain cé trong lwong tir ba tram gam dén dwéi sau trdm gam;

- La, hoa, qua cay can sa hodc 14 cay coca c6 trong lwong tr hai trdm kildgam dén duwéi sau tram kildgam (dbi voi
Diéu 194 BLHS);

- Qua thude phién kho co trong lwong tir mét nghin nam tram kilogam dén duéi bon nghin nam tram kilogam (ddi voi
Pidu 194 BLHS);

- Qua thudc phién tuoi c6 trong lwong tir bon trdam nam muoi kilbgam dén dudi mét nghin hai tram kilégam (d6i voi
Dieu 194 Bo luat Hinh sw);

- Cac chat ma tuy khac & thé rén co trong lwong tir chin trdm gam dén dwai hai nghin ndm trdm gam;
- Céc chéat ma tuy khac & thé 16ng tir hai nghin mililit dén dwéi ndm nghin mililit;

- C6 tr hai chat ma tuy tré 1én ma tong s6 lwong clia cac chat do twong dwong voi s6 luong clia mét trong cac chat
ma tuy thudéc diem b nay theo cach tinh duwgc hwéng dan tai tieu muc 3.2 Muc 3 nay.

c. Xt phat tt hinh néu:
- Nhya thudc phién, nhwa can sa hodc cao coca co trong lwong tir hai muoi kilbgam tré 1én;
- Hérb6in hoac cocain cé trong lwgng tlr sau tram gam tré 1én;

- L4, hoa, qua cay can sa hodc 14 cay cdca co trong lwong tir sau trdm kildgam tré 1&n (d6i véi Diéu 194 B luat Hinh
sw);

- Qua thubc phién khd cé trong lwong tir bén nghin ndm tram kildgam tré 1&n (dbi véi Diéu 194 BLHS);

- Qua thubc phién twoi cé trong lwong tir mét nghin hai trdm kilégam tré 1&én (d6i véi Diéu 194 B6 luat Hinh sw);
- Cac chat ma tuy khac & thé rén co trong lwong tir hai nghin ndm trdm gam tré 1én;

- Céc chét ma tuy khac & thé 16ng tir ndm nghin mililit tr& 1&n;

- C6 tr hai chat ma tuy tré 1én ma tong s6 lwong clia cac chat do twong dwong voi s6 luong clia mét trong cac chat
ma tuy thudéc diém c nay theo cach tinh dwgc hwéng dan tai tieu muc 3.2 Muc 3 nay.

3.2. Tinh tiét "co tir hai chat ma tuy tré' 1én ma tong so lwgng clia cac chét do twong duong voi s6 lvgng chat ma tuy
quy dinh tai mét trong cac diém tir..." quy dinh tai diém d khodn 4 Biéu 193 va diém h khoan 4 biéu 194 BLHS duwoc
tinh nhw sau:

a. Trwong hop thir nhét.

Néu cac chat ma tuy d6 déu dwoc quy dinh trong cling mét diém clia khoan 4 Diéu 193 hoac cia khoan 4 Diéu 194,
thi cong trong lwong cac chat ma tuy do lai véi nhau va so sanh véi trong lwong dwoc hwdng dan tai tiéu muc 3.1
Muc 3 nay dé xem xét ngwoi pham t6i phai bi xtr phat mirc hinh phat nao.



Vi du 1: M6t ngwdi san xuat 9 kildgam nhwa thubc phién va 17 kildgam nhwa can sa. Do nhya thubc phién va nhua
can sa déu dwoc quy dinh trong cung diém a Khoan 4 Diéu 193, cho nén can cong trong lwong nhwa thudc phién va
nhwa can sa lai véi nhau bang 26 kilégam (9 kg + 17 kg = 26 kg). Déi chiéu v&i trong lwong dwoc hwéng dan tai tiéu
muc 3.1 Muc 3 nay thi phai ap dung diém d khoan 4 Diéu 193 dé x& phat ngudi pham toi mirc an t& hinh.

Vi du 2: M6t ngudi mua ban 115 gam Hérdin va 125 gam Cocain. Do Hérdin va Cocain déu dwoc quy dinh trong cuing
diém b khodn 4 Biéu 194, cho nén cong trong lwong Hérdin va Cocain lai véi nhau bang 240 gam (115 gam + 125
gam = 240 gam). Béi chiéu véi trong lwong dwoc hwdng dan tai tiéu muc 3.1 Muc 3 nay thi phai ap dung diém b
khoan 4 Diéu 194 dé xt& phat ngudi pham toi mirc an 20 nam tu.

b. Trwdong hop the hai

Néu cac chat ma tuy d6 dwoc quy dinh tai cac diém khac nhau cla khoan 2, khoan 3, khoan 4 Piéu 193 hoéc tai cac
diém khac nhau cta khodn 2, khoan 3, khoan 4 Diéu 194, thi cach tinh tdng sé lwong clia cac chat ma tuy nay twong
dwong v6i s6 lwong clia moét trong cac chat ma tuy quy dinh tai khoan 4 Diéu 193 hoéc tai khoan 4 Diéu 194 duoc
tién hanh theo trinh tw sau day:

b.1. Lan lwot lay 1am chuén tirng chat ma tuy trong sé cac chat ma tuy ma ngudi pham t6i da san xuét, tang tr, van
chuyen mua ban trai phép hoac chiém doat. Tinh trong lwong (sb lwong) cua cac chat ma tuy con lai trong sb cac
chat ma tuy ma ngwdi pham t6i da san xuét, tang trlr, van chuyen mua ban trai phép hoéc chiém doat tucyng rng voi
bao nhiéu kildgam (gam) hodc mililit cia ch&t ma tuy da I4y theo ty 1& trong lwong (sé lwong) tdi thidu cla cac chét
ma tuy con lai véi trong lwong (sb lwong) téi thidu cla chat ma tuy da Iy lam chudn quy dinh tai khoan 4 Piéu 193
ho&c khoan 4 Didu 194 (xem vi du dwéi day).

b.2. Cong trong lwong (sb lwong) clia cac chat ma tuy da tinh dwoc twong dwong véi trong lwong (sb lwong thue co
clia chat ma tuy da lay lam chuén thi dwoc tdng sé lwong clia cac chat ma tuy ngudi pham tdi da san xuat, tang triv,
van chuyén, mua ban trai phép hoac chiém doat (tinh twong dwong véi chat ma tuy da lay lam chuén) (xem vi du
dwdi day).

b.3. So sanh cac két qua tinh tong sé lwong clia cac chat ma tuy ma nguwdi pham t6i da san xuat, tang trie, van
chuyé&n, mua ban trai phép hodc chiém doat twong dwong (theo tirng chat ma tuy da Iy lam chudn) vé&i nhau va voi
hwéng dan tai tiéu muc 3.1 Muc 3 nay. Néu téng sb6 lwong cla cac chat ma tuy twong dwong theo chat ma tuy nao
ma c6 loi cho ngwdi pham t6i khi quyét dinh hinh phat, thi lay tdng s6 lwong dé (xem vi du duéi day).

Vi du: Mot nguoi mua ban 4 kilégam thuéc phién, 90 gam héréin va 150 gam chat ma tuy khac & thé ran. Cach tinh
tdng s6 lwong clia cac chat ma tuy nay nhw sau:

- Thtr nhét: 18y thuéc phién lam chuén dé tinh 90 gam héréin va 150 gam chét ma tuy khac & thé ran twong dwong
vGi bao nhiéu kilbgam thuoc phién (tinh theo ty 1é trong Ivong toi thieu clia thudc phién va héroéin, cta thudc phién va
chat ma tuy khac & thé ran quy dinh tai khoan 4 Diéu 194); cu thé la:

* Pbi voi Heroin:
100 gam Heérdin twong dwong véi 5 kildgam thubc phién.

90 gam Hérdin twong dwong véi X kildgam thudc phién.

90 gam x 5 kildgam = B N
X = = 4.5 kildgam thuoc phién
100 gam

* Pbi v&i chat ma tuy khac & thé rén:
300 gam chét ma tuy khac & thé rén twong dwong véi 5 kildgam thube phién.

150 gam chét ma tuy khac & thé ran twong dwong véi Y kildgam thudc phién.

150 gam x 5 kildgam ” . N
Y = = 2,5 kildgam thudc phién
300 gam

Cong trong lwong clia Hérdin va chat ma tuy khac & thé ran vira tinh dwoc twong duong voi trong lwong thude phién
(X vaY) voi trong lwgng thuodc phién thwe co la:

4,5 kilogam + 2,5 kildgam + 4 kildgam = 11 kildgam.

Nhuw vay, trong trwdng hop nay téng s lwong clia thude phién, Hérdin va chat ma tuy khac & thé ran (cac chat ma tuy
ma nguwdi pham toi da mua ban trai phép) twong dwong véi 11 kildgam thudc phién (1).

- Thr hai: Iy Hérdin lam chuén dé tinh 4 kg thu6c phién va 150 gam chat ma tuy khac & thé rén twong dwong voi
bao nhiéu gam Héréin (tinh theo ty I€ trong lwong toi thiéu ctia Hérdin va thudc phién, ctia Hérdin va chat ma tuy khac
& thé ran quy dinh tai khoan 4 Piéu 194) cu thé Ia:

* Pbi véi thube phién:
5 kildgam thudc phién twong dwong véi 100 gam Héréin

4 kilogam thubc phién twong dwong véi X gam Hérdin




