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HOI DONG THAM PHAN CONG HOA XA HOI CHU NGHIA VIET NAM

Sé: 03/2006/NQ-HDTP Ha Noi, ngay 8 thang 7 nam 2006

NGHI QUYET
Hwéng dan ap dung mét sé quy dinh cta B luat Dan sw nam 2005

vé boi thworng thiét hai ngoai hop dong

HOI PONG THAM PHAN TOA AN NHAN DAN TOI CAO

Can ctr vao Luét té chirec Toa an nhan dan;

Cén ctr vao Nghj quyét s6 45/2005/QH11 ngay 14 thang 06 ndm 2005 cta Quéc hdi
"Vé viéc thi hanh Bo luat Dan sy

Pé ap dung dung va théng nhét quy dinh cta B6 luat dén sw ndm 2005 trong viéc
gidi quyét céc tranh chap vé béi thuong thiét hai ngoai hop déng:;

Sau khi c6 y kién théng nhéat cda Vién trudng Vién kiém sat nhan dan téi cao va B

trirong B Tw phap.

QUYET NGHI

l. Vé nhirng quy dinh chung

1. Trdch nhiém béi thwong thiét hai

Theo quy dinh tai Diéu 604 Bo luat Dan sy nam 2005 (sau day goi tat 1a BLDS), vé
nguyén tac chung thi trach nhiém bbi thwéng thiét hai ngoai hop ddng chi phat sinh
khi c6 day du cac yéu tb sau day:

1.1. Phai c6 thiét hai xay ra.

Thiét hai bao gdm thiét hai vé vat chat va thiét hai do tén théat vé tinh than.
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a) Thiét hai vé vat chat bao gém: thiét hai do tai san bi xdm pham quy dinh tai Diéu
608 BLDS; thiét hai do strc khde bi xam pham quy dinh tai khoan 1 Diéu 609 BLDS;
thiét hai do tinh mang bi xam pham quy dinh tai khoan 1 Diéu 610 BLDS; thiét hai do
danh dw, nhan pham, uy tin bi xam pham quy dinh tai khoan 1 Diéu 611 BLDS.

b) Thiét hai do tén that vé tinh than cta ca nhan dwoc hiéu la do stre khde, danh du,
nhan pham, uy tin bi xam pham ma ngwoi bi thiét hai hoac do tinh mang bi xam
pham ma nguwoi than thich gan gii nhat cla nan nhan phai chju dau thwong, budn
phién, mat mat vé tinh cdm, bj gidm st hodc mat uy tin, bi ban bé xa lanh do bj hiéu
nham... va can phai duwoc bdi thwdng mot khoan tién bu dap tobn that ma ho phai
chiu. Thiét hai do tén that vé tinh than ctia phap nhan va cac chi thé khac khéng
phai la phap nhan (goi chung 1a t6 chirc) dwoc hiéu la do danh dw, uy tin bi xam
pham, t6 chirc d6 bj gidm sut hodc mat di sw tin nhiém, long tin... vi bj hiéu nham va
can phai dwoc bdi thwong mot khoan tién bu dap tén that ma té chirc phai chiu.

1.2. Phai c6 hanh vi trai phap luat.

Hanh vi trai phap luat 1a nhirng x&r sw cu thé clia con ngudi duwoc thé hién thdng qua
hanh dong hoac khéng hanh déng trai v&i cac quy dinh cta phap luat.

1.3. Phai c6 mbi quan hé nhan quéa gitra thiét hai xdy ra va hanh vi trai phap luat.
Thiét hai xay ra phai la két qua tat yéu cla hanh vi trai phap luat va ngwoec lai hanh vi
trai phap luat Ia nguyén nhan gay ra thiét hai.

1.4. Phai c6 16i cb y hodc 16i vo y ciia nguwdi gay thiét hai.

a) C6 y gay thiét hai Ia trwong hop mét ngwdi nhan thire ré hanh vi ctia minh sé gay
thiét hai cho ngwdi khac ma van thwe hién va mong mudn hodc khéng mong mudn,
nhwng dé mac cho thiét hai xay ra.

b) V6 y gay thiét hai 1a trwdng hop mot nguwdi khdng thay trwdc hanh vi ctia minh cé
kha ndng gay thiét hai, mac du phai biét hodc cé thé biét trwdc thiét hai sé xay ra
ho&c thay trwdc hanh vi clia minh ¢6 kha nang gay thiét hai, nhwng cho rang thiét hai
s& khoéng xay ra hodc co thé ngan chan duorc.

Can chu y 1a déi voi trwdng hop phap luat cé quy dinh viéc bdi thwong thiét hai ca

khi khéng c6 16i, thi trach nhiém bdi thworng clia ngwdi gay thiét hai trong truéng hop



nay duwoc thwc hién theo quy dinh clia van ban quy pham phap luat doé.

2. Nguyén tac béi thwong thiét hai

2.1. Khi gidi quyét tranh chap vé bdi thuwong thiét hai ngoai hop dong, can phai thuc
hién ding nguyén tac bdi thwdng thiét hai quy dinh tai Diéu 605 BLDS. Can phai tén
trong thda thuan cua cac bén vé mac bdi thwdng, hinh thirc bdi thwérng va phwong
thirc boi thudng, néu thda thuan do khéng trai phap luat, dao dirc xa haoi.

2.2. Trong trwdng hop cac bén khéng thda thuan dwoc thi khi gidi quyét tranh chéap
vé bdi thweng thiét hai ngoai hop déng can chu y:

a) Thiét hai phai dwoc bdi thwéng toan bd, cd nghia la khi cé yéu cau gidi quyét bdi
thweng thiét hai do tai san, strc khée, tinh mang, danh dw, nhan pham, uy tin bi xam
pham phai can c& vao cac diéu luat twong &ng ctia BLDS quy dinh trong trwérng hop
cu thé do thiét hai bao gdm nhitng khodn nao va thiét hai da xay ra la bao nhiéu,
murc d6 16i chia cac bén dé budc ngudi gay thiét hai phai bdi thwdng cac khoan thiét
hai twong xtrng do.

b) Dé thiét hai cd thé dwoc bbi thwdng kip thdi, Toa an phai gidi quyét nhanh chéng
yéu cau doi boi thwong thiét hai trong thdi han luat dinh. Trong trwéng hop can thiét
c6 thé ap dung mét hodc moét sd bién phap khan cap tam thdi theo quy dinh cua
phap luat té tung dé giai quyét yéu cau cap bach cia dwong sw.

c) Nguoi gay thiét hai chi cé thé dwoc giam mac bdi thwdng khi c6 du hai diéu kién
sau day:

- Do 16i vé y ma gay thiét hai;

- Thiét hai xay ra qua I&n so vé&i kha ndng kinh té trwéc mat va lau dai cla ngudi gay
thiét hai, cé nghia 1a thiét hai xay ra ma ho cé trach nhiém boi thwdng so véi hoan
canh kinh té truéc mét cdia ho cling nhw vé 1au dai ho khéng thé co kha nang bbi
thworng dwoc toan bd hodc phan 1&n thiét hai do.

d) Mtre bdi thwerng thiét hai khéng con phu hop véi thye té, cé nghia la do co suw thay
ddi vé tinh hinh kinh t&, xa hoi, sw bién déng vé gia cd ma muac bdi thuwdéng dang
dwoc thwe hién khéng con phu hop trong diéu kién dé hodc do cé sy thay ddi vé tinh

trang thwong tat, kha nang lao doéng ctia nguoi bj thiét hai cho nén mirc bdi thueng



thiét hai khdng con phu hop véi sy thay dbi d6 hodc do co sw thay ddi vé kha nang
kinh té clia nguwdi gay thiét hai...

3. Nang lwec chiu trach nhiém bdi thwong thiét hai

3.1. Khi thwc hién quy dinh tai Diéu 606 BLDS vé& ndng lwc chiu trach nhiém bbi
thwérng thiét hai, cAn phai chl y xac dinh dung tw cach dwong sw trong tirng trwéng
hop; cu thé nhu sau:

- Trong trwérng hop quy dinh tai khoan 1 Diéu 606 BLDS thi ngwdi gay thiét hai 1a bi
don dan su, trr khi ho méat nang lwc hanh vi dan su;

- Trong trwdng hop quy dinh tai doan 1 khoan 2 Diéu 606 BLDS thi cha, me cla
nguwoi gay thiét hai la bi don dan suy;

- Trong trwéng hop quy dinh tai doan 2 khoan 2 Diéu 606 BLDS thi nguwdi gay thiét
hai 1a bj don dan sw va cha, me cla nguwdi gay thiét hai la ngudi cé quyén loi, nghia
vu lién quan;

- Trong trwdng hop quy dinh tai khoan 3 Diéu 606 BLDS thi ca nhan, td chirc giam
ho a bi don dan sw.

3.2. Viéc quyét dinh vé bbi thwong (l4y tai sdn dé bdi thwdng) phai cu thé va theo
dung quy dinh tai Diéu 606 BLDS.

4. Chi phi hop ly

Cac khoan chi phi hop ly quy dinh tai cac diém a va c khoan 1 Biéu 609, cac diém b
va c khoan 1 Diéu 610 va diém a khoan 1 Diéu 611 BLDS la chi phi thwc té can thiét,
phu hop véi tinh chat, mirc d6 cha thiét hai, phu hop véi gid trung binh & tng dia
phwong tai thei diém chi phi.

5. Nghia vu chiekng minh cua cac dwong sw

a) Nguwdi bi thiét hai yéu cau bdi thuwong thiét hai phai néu rd tirng khoan thiét hai
thwe t& da xay ra, mirc yéu cau bdi thuwdng va phai co6 chirng tir hodc gidy bién nhan
hop |1& vé cac khoan chi phi hop ly, vé thu nhap cla ngudi bj thiét hai.

b) Nguwdi gay thiét hai yéu cau gidm mirc bdi thwdng thiét hai phai c6 tai liéu, chirng
c vé kha nang kinh té trwdc mét va lau dai cia minh khéng du dé bdi thuwong toan

bd hodc phan I&n thiét hai da xay ra.



c) Nguoi bj thiét hai hodc ngwdi gay thiét hai yéu cau thay ddi mirc bdi thwdng thiét
hai phai cé don xin thay dbi mirc boi thwong thiét hai. Kém theo don la cac tai liéu
chirng c lam c&n c& cho viéc xin thay ddi mirc boi thueng thiét hai.

d) Viéc chirng minh khéng cé 16i thudc nghia vu cla nguwdi co trach nhiém bbi
thwong thiét hai.

6. Vé thoi hiéu khéi kién yéu cdu béi thurong thiét hai.

Viéc xac dinh thoi hiéu khéi kién yéu ciu bdi thweng thiét hai dwoc thwe hién nhw
sau:

a) DBbi v&i nhirng trworng hop boi thuweng thiét hai ngoai hop déng phat sinh ké tir
ngay 01/01/2005 (ngay B luat T tung dan sw cé hiéu lwc), thi thoi hiéu khi kién
yéu ciu bdi thwong thiét hai 1a hai nam, ké& tr ngay quyén va loi ich hop phap clia cé
nhan, phap nhan, cht thé khac bi xam pham.

b) Bbi v&i nhitng tredng hop bdi thwdng thiét hai ngoai hop ddng phat sinh trwéc
ngay 01/01/2005, thi thoi hidu khai kién yéu ciu bdi thuong thiét hai 1a hai nam, ké
tir ngay 01/01/2005.

II. Xac dinh thiét hai

1. Thiét hai do strc khoe bi xam pham

Thiét hai do strc khde bj xam pham dwoc bbdi thwdng bao gom:

1.1. Chi phi hop Iy cho viéc ctru chiva, bdi dwéng, phuc hdi strc khde va chirc nang
bi mat, bi gidm sut ciia nguoi bj thiét hai bao goém: tién thué phwong tién dwa ngudi
bi thiét hai di cap ctu tai co s& y té; tién thudc va tién mua cac thiét bj y té, chi phi
chiéu, chup X quang, chup cat I1&p, siéu am, xét nghiém, md, truyén mau, vat ly tri
liéu... theo chi dinh clia bac sf; tién vién phi; tién mua thudc bd, tiép dam, tién bdi
dwdng phuc hdi strc khde cho ngwdi bi thiét hai theo chi dinh cla bac si; cac chi phi
thwe t&, can thiét khac cho nguwdi bi thiét hai (néu cé) va cac chi phi cho viéc lap
chan gia, tay gia, mat gia, mua xe lan, xe day, nang chdng va khac phuc thAm my...
dé hé tro hodc thay thé mét phan chirc ndng clia co thé bi mét hodc bj gidm sut cia

ngwoi bi thiét hai (néu co).



