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D E C I S I O N

DE GUIA-SALVADOR, J.:

Challenged in this petition for certiorari filed pursuant to Rule 65 of the Rules of
Court are the 30 June 2005 Resolution of the National Labor Relations Commission
(NLRC) in NLRC-NCR Case No. 00-01-12037-2003 affirming that of the Labor Arbiter
which found the termination of petitioner's employment legal, and its 09 September
2005 Resolution denying petitioner’s motion for reconsideration.

The Facts

Record shows that petitioner was hired by private respondent Colegio de San Juan
de Letran (LETRAN) as a probationary faculty member in its College of Business
Administration and Accountancy on 14 January 1999. An Employment Contract[1]

was thereafter executed by the parties providing for the status and conditions of
petitioner's employment.

On the ground that petitioner fell short of the standards required by the school,
particularly with respect to attendance and punctuality,[2] LETRAN terminated her
probationary employment at the end of school year 2001-2002, or on 31 March
2002.

On October 15, 2003, petitioner filed a complaint with the Labor Arbiter for illegal
dismissal, alleging that she was already a regular employee of LETRAN at the time
of her termination. Further contending that in the computation of her 13th month
pay, LETRAN failed to include her earnings for her overload of 6 units every
semester, she further sought the payment of differential 13th month pay for the
years 1999-2002.

The Labor Arbiter dismissed petitioner’s complaint for lack of merit. It ratiocinated
that her completion of service for six consecutive semesters alone did not
automatically make her a regular employee. It was necessary that the service she
had rendered must also be satisfactory. Petitioner’s propensity to violate the school
rules on punctuality made her service during the probationary period unsatisfactory,
and disqualified her from becoming a regular employee of LETRAN. It likewise
denied petitioner’s prayer for the payment of 13th month pay differential.



On appeal by petitioner, the NLRC affirmed the decision of the Labor Arbiter. It also
denied petitioner’s subsequent motion for reconsideration. Hence, the instant
recourse.

The Issues

Was petitioner a regular employee at the time of her termination? And, should
overload pay be included in the computation of her 13th month pay? These are the
twin issues petitioner raises in urging the grant of this petition.

The Court’s Ruling

We resolve the foregoing issues in the negative and dismiss the petition.

First issue: Petitioner is not a regular employee.

A probationary employee is one who, for a given period of time, is being observed
and evaluated to determine whether or not he is qualified for permanent
employment. A probationary appointment affords the employer an opportunity to
observe the skill, competence and attitude of a probationer. Used to describe the
period of employment, the word “probationary” implies the purpose of the term or
period. While the employer observes the fitness, propriety and efficiency of a
probationer to ascertain whether he is qualified for permanent employment, the
probationer at the same time, seeks to prove to the employer that he has the
qualifications to meet the reasonable standards for permanent employment.[3]

In private educational institutions, the acquisition of regular or permanent status by
faculty members is determined not by the Labor Code,[4] but by the provisions of
the Manual of Regulations for Private Schools which pertinently state:

“Section 92. Probationary Period.- Subject in all instances to compliance
with the [DECS] and school requirements, the probationary period for
academic personnel[5] shall not be more than… six (6) consecutive
regular semesters of satisfactory service for those in the tertiary level…




Section 93. Regular or Permanent Status. Those who have served for
probationary period shall be made regular or permanent. Full-time
teachers who have satisfactorily completed their probationary period
shall be considered regular or permanent.”

The legal requisites, therefore, for a teacher in the tertiary level to acquire regular
or permanent employment are:

(1) the teacher is a full-time teacher; 



(2) the teacher must have rendered six (6) consecutive regular
semesters of service; and




(3) such service must have been satisfactory.



With regard to the third requisite, the employer is the one who is to set the
standards and to determine whether or not the services of an employee are
satisfactory. It has the exclusive prerogative to determine whether or not the said
standards have been complied with. In fact, it may even shorten the probationary
period if he is impressed with the employee's services.[6]

In Cagayan Capitol College vs. NLRC, [7] the lone issue resolved was whether the
service of respondent teachers, Villegas and Pagapong, during the probationary
period was satisfactory. It appears that on account of the complaints lodged by
students against respondent Villegas in his third year of teaching which were duly
investigated by the school’s Dean and the fact that respondent Pagapong was found
to have committed absences, their performance during the probationary period were
categorized as unsatisfactory. In finding that respondent teachers were not illegally
dismissed, the Highest Court recognized that petitioner’s academic freedom to
choose who should teach in the school encompasses the prerogative to provide the
standards for its faculty members and to determine due compliance therewith.
Thus:

“This prerogative of a school to provide standards for its teachers and to
determine whether or not these standards have been met is in
accordance with academic freedom and constitutional autonomy which
give educational institution the right to choose who should teach.”[8]

In the present case, there is no dispute on the presence of the first two elements.
The parties are at loggerheads only with respect to the third requisite- whether
petitioner’s service was satisfactory.




LETRAN claimed, and both the Labor Arbiter and the NLRC found that petitioner’s
frequent tardiness made her service unsatisfactory. We agree.




The Employment Contract[9] between petitioner and LETRAN provides for the
period and conditions of petitioner's probationary employment, as well as the
grounds and procedure for her termination, as follows:

“1. …. [Petitioner] shall undergo a probationary period of not more than
six (6) consecutive semesters or three (3) continuous school years
starting on the date of this contract; that the period of employment shall
be from June 14, 1999 to June 13, 2002; …her performance in the
first year of probation shall determine the continuance of [her] services
for the second year; and …her performance on the second year becomes
the basis for the retention of …her services for the succeeding year.




x x x     x x x     x x x



3. The [petitioner] during …her probationary employment shall:a. Report
promptly to work;




x x x     x x x     x x x



f. Abide by and comply with the policies, rules and regulations, the Letran
Faculty Manual orders and instructions …






x x x     x x x     x x x

5. It is clearly understood by [petitioner] that the provisions of
paragraph 3 hereof shall be the standards by which …her
performance shall be rated and assessed during …her probationary
period to determine whether or not …she qualifies to become regular
employee of [LETRAN].

6. The probationary employment of [petitioner] may be terminated at
anytime …when she fails to keep up with the above-stated standards;
provided that [petitioner] shall be given a notice of termination by
[LETRAN] at least thirty (30) days before the effectivity of such
termination.”

As may be clearly gleaned from the foregoing, petitioner's qualification to become a
regular employee depends on her performance during the probationary period which
shall be rated and assessed based on the standards set forth in paragraph 3 of the
contract. One such standard obliges her to “Report promptly to work.”




Knowledge of this criterion failed to deter petitioner from habitually reporting late
for her class on various school days of June 2000 to June 2001. Petitioner was
initially informed on 15 February 2001[10] of her tardiness incurred for the month of
January 2001. She received the first warning on 09 March 2001,[11] for absences
and tardiness committed in year 2000 for the months of June, July, and September
to December.[12] On 16 March 2001,[13] LETRAN reminded her, again with warning,
that she incurred further tardiness for the month of February 2001. For exceeding
the allowable frequency of tardiness for three consecutive months, petitioner was
suspended for three days on 11 May 2001. Despite her suspension, petitioner still
reported late for her class 8 times in the subsequent month of June.[14]




Concededly, the repeated warnings made by LETRAN did not deter petitioner from
coming late to her classes. Just a month after service of her suspension, she
committed the same infraction 8 times. By all account, petitioner's impenitent and
recalcitrant attitude in reporting late for her classes despite warnings and her
suspension suffice to render her service as unsatisfactory, thereby disqualifying her
to become a regular employee.




The accolade she received from the Dean of the College of Business Administration
and the Head of the Economics and Financial Area of LETRAN;[15] the good ratings
her students[16] and superior[17] gave her in the evaluation reports; and her
promotion as Assistant Professor 2,[18] are simply not enough to make up for
petitioner’s propensity to violate the rules on punctuality.




An institution of higher learning has the prerogative to provide standards for its
teachers and determine whether these standards have been met.[19] The
educational institution’s academic freedom encompasses the autonomy to choose
who should teach and who should be retained in the rolls of professors and other
academic personnel.[20] Thus, as an institution of higher learning, it is for LETRAN
to determine whether petitioner’s service conforms to its standards for her to qualify
to become a regular employee. As it stands, LETRAN construed petitioner’s habitual


