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LEONARD GLENN FRANCIS, PETITIONER, VS. HONORABLE JAIME
M. GURAY, IN HIS CAPACITY AS PRESIDING JUDGE OF THE

REGIONAL TRIAL COURT OF PARANAQUE CITY BRANCH 260 AND
MORENA DE JESUS, RESPONDENTS.




DECISION

GARCIA-FERNANDEZ, J.:

This is a petition for certiorari and prohibition under Rule 65 of the Revised Rules of
Court, as amended, seeking to annul and set aside the Order dated October 7,
2010[1] and Order dated November 15, 2010[2] issued by the public respondent
judge of the Regional Trial Court of Parañaque City, Branch 260 (RTC) in SP. Proc.
Case No. 10-0068.

The factual antecedents are as follows:

On July 2010, private respondent Morena de Jesus filed with the RTC a petition for
custody of children and habeas corpus with prayer for support pendente lite[3]

against petitioner Leonard Glenn Francis. Private respondent alleged that: she and
petitioner, a businessman, met in Singapore while she was doing her on-the-job
training and they lived together in a unit at the Grand Shang Tower in Makati City;
that she gave birth to two (2) children; that sometime in December 2009, they went
to Singapore and stayed at the Orchard Park Sweets Hotel; that on April 2010,
petitioner convinced her to entrust the children with him and go back to the
Philippines for a short visit and he gave her a roundtrip ticket; that upon her return
to the Philippines, private respondent learned that their unit in Grand Shang Tower
was already vacated and their lease was terminated; that she called up the
petitioner, who refused to communicate with her and prevented her to see the
children; and that her return ticket to Singapore was cancelled.

Petitioner was served with summons through substituted service at the office of
Glenn Maritime Phils. Inc. on July 20, 2010[4]. The summons was received and
acknowledged by Anabelle Bacas, an administrative assistant who claimed to be
authorized to receive court process.

On August 2010, petitioner filed a motion to dismiss[5] the petition, alleging that the
RTC has not acquired jurisdiction over him since he is a foreigner residing abroad
and that any writ issued under the petition is only enforceable within the National
Capital Region and not in Singapore. Private respondent filed an opposition[6] to the
motion claiming that petitioner is a resident of the Philippines as evidenced by his
residence in Glenn Maritime Phils. Inc.'s Articles of Incorporation, a domestic
corporation of which he is one of the incorporators.



The RTC resolved to deny the motion to dismiss in its order dated October 7,
2010[7], holding that the summons was properly served pursuant to Section 7, Rule
14[8] of the Revised Rules of Civil Procedure.

Petitioner filed a motion for reconsideration[9] from the order dated October 7,
2010, alleging that he is not a resident as defined under Philippine law and that
granting arguendo that he is a resident, there was no proper substituted service on
him. Private respondent opposed the motion.[10]

In its order dated November 15, 2010, the RTC denied said motion, to wit:

"Records show that summons was served in the address alleged in the
petition. Respondent cannot deny that he obtained knowledge of the
instant case filed against him when summons was served upon his
administrative assistant on July 19, 2010 thru substituted service, thus,
he filed a motion to Dimiss. He cannot later on claim that he was not
afforded due process to answer the claim against him which is one of the
essences [sic] of the sercice of summons aside from acquiring jurisdiction
over the defendant. What is ostensibly apparent is the fact that personal
service of summons cannot be effected within a reasonable time due to
the absence of the respondent in this county and substituted service of
summons upon him thru his administratice staff is not improper. He
knows that this case was filed by the petitioner, the mother of the two
children, who are being held by him outside this country after he cajoled
the former to leave them in Singapore, who discovered later that it was
only a ploy by him to hide from her the children."

Hence, petitioner filed the instant petition claiming that:



1. RESPONDENT COURT ABUSED ITS DISCRETION AND ACTED
WITHOUT OR IN EXCESS OF JURISDICTION IN TAKING
COGNIZANCE OF A CASE INVOLVING A NON-RESIDENT
FOREIGNER IN A PERSONAL ACTION INVOLVING CUSTODY
OF MINOR CHILDREN WHO ARE LIKEWISE RESIDING
ABROAD, CONTRARY TO EXISTING LAW AND
JURISPRUDENCE ON THE MATTER.




2. RESPONDENT COURT GRAVELY ABUSED ITS DISCRETION
AND ACTED WITHOUT OR IN EXCESS OF JURISDICTION IN
ALLOWING SUBSTITUTED SERVICE IN A CUSTODY CASE IN
VIOLATION OF SUPREME COURT A.M. No. 03-04-04-SC-
2003-04-22.

The Supreme Court exhaustively discussed how jurisdiction is acquired through
service of summons in the case of Manotoc vs. Court of Appeals[11]:






"Jurisdiction over the defendant is acquired either upon a valid service of
summons or the defendant’s voluntary appearance in court.When the
defendant does not voluntarily submit to the court’s jurisdiction or when
there is no valid service of summons, "any judgment of the court which
has no jurisdiction over the person of the defendant is null and void." In
an action strictly in personam, personal service on the defendant is the
preferred mode of service, that is, by handing a copy of the summons to
the defendant in person. If defendant, for excusable reasons, cannot be
served with the summons within a reasonable period, then substituted
service can be resorted to. While substituted service of summons is
permitted, "it is extraordinary in character and in derogation of the usual
method of service." Hence, it must faithfully and strictly comply with the
prescribed requirements and circumstances authorized by the rules.
Indeed, "compliance with the rules regarding the service of summons is
as much important as the issue of due process as of jurisdiction."

Requirements for Substituted Service

Section 8 of Rule 14 of the old Revised Rules of Court which applies to
this case provides:

SEC. 8. Substituted service. – If the defendant cannot be
served within a reasonable time as provided in the preceding
section [personal service on defendant], service may be
effected (a) by leaving copies of the summons at the
defendant’s residence with some person of suitable age and
discretion then residing therein, or (b) by leaving the copies at
defendant’s office or regular place of business with some
competent person in charge thereof.

We can break down this section into the following requirements to effect
a valid substituted service:




(1) Impossibility of Prompt Personal Service



The party relying on substituted service or the sheriff must show that
defendant cannot be served promptly or there is impossibility of prompt
service. Section 8, Rule 14 provides that the plaintiff or the sheriff is
given a "reasonable time" to serve the summons to the defendant in
person, but no specific time frame is mentioned. "Reasonable time" is
defined as "so much time as is necessary under the circumstances for a
reasonably prudent and diligent man to do, conveniently, what the
contract or duty requires that should be done, having a regard for the
rights and possibility of loss, if any[,] to the other party." Under the
Rules, the service of summons has no set period. However, when the
court, clerk of court, or the plaintiff asks the sheriff to make the return of
the summons and the latter submits the return of summons, then the
validity of the summons lapses. The plaintiff may then ask for an alias
summons if the service of summons has failed. What then is a reasonable
time for the sheriff to effect a personal service in order to demonstrate


