
ELEVENTH DIVISION

[ CA-G.R. SP NO. 125240, April 14, 2014 ]

ARNOLD A. DIOMAMPO, AND EDWIN C. ZOLETA, PETITIONERS,
VS. NATIONAL LABOR RELATIONS COMMISSION (NLRC), TOYO

INK COMPOUNDS CORPORATION, AND GEORGE AQUINO,
RESPONDENTS.

  
D E C I S I O N

ANTONIO-VALENZUELA, J.:

This is the Petition for Certiorari[1] filed by Arnold A. Diomampo (“petitioner
Diomampo”) and Edwin C. Zoleta (“petitioner Zoleta”), imputing grave abuse of
discretion on the part of the National Labor Relations Commission (“NLRC”), for
issuing: 1) the Order dated 18 August 2011[2] (which dismissed the appeal for
having been filed out of time); and 2) the Resolution dated 28 March 2012[3] (which
granted the petitioners' Motion for Reconsideration and ruled that the appeal was
not filed out of time, but that the Labor Arbiter did not err in dismissing the
Complaints, because they were all without merit).

THE FACTS

On 22 September 2010, petitioner Diomampo filed the Complaint[4] for
regularization (docketed as NLRC Case No. RAB-IV-09-07785-10-2). On 03
November 2010 he filed the Complaint[5] for illegal dismissal (docketed as NLRC
Case No. RAB-IV-11-01976-10-L). Both complaints were filed before the Regional
Arbitration Branch IV (“RAB IV”) of the NLRC. Named respondents were the Toyo Ink
Compounds Corporation (“respondent Toyo Ink”) and George Aquino (“respondent
Aquino”) (collectively, “private respondents”).

Petitioner Diomampo's Position Paper (For Complainants)[6], and Position Paper (For
Complainants)[7] filed in the two cases commonly alleged: petitioner Diomampo was
employed on 28 June 2008 as warehouse staff of respondent Toyo Ink; he was
tasked with issuance/control, delivery preparation, forklift operation, and loading
and dispatching for two years and nine months, until the employer terminated his
employment on 02 November 2010; petitioner Diomampo was an active member of
Toyo Ink Compounds Corporation Employees Association – Federation of Free
Workers (“the Union”); despite being employed through Itel Personnel Services
Multipurpose Cooperative (“Itel”), petitioner Diomampo was a regular employee of
respondent Toyo Ink (i.e., because his functions were necessary and desirable to the
usual business or trade of the company; the employment was for more than one
year; respondent Toyo Ink had control over petitioner Diomampo; to not consider
him a regular employee of respondent Toyo Ink would be tantamount to labor-only
contracting, which is prohibited by law); private respondents Toyo Ink and Aquino
acted in bad faith when they compelled petitioner Diomampo to sign a waiver to the
agreement for regularization, through ITEL supervisors Boyet Ilagan (“Ilagan”) and



Mr. Dennis; petitioner Diomampo was entitled to damages (because he suffered
injuries from private respondents' bad faith), to benefits under the Collective
Bargaining Agreement, and to attorney's fees.

On 22 September 2010, petitioner Zoleta filed the Complaint[8] for regularization
(docketed as NLRC Case No. RAB-IV-09-01787-10-L), before the RAB IV. Named
respondents were the Toyo Ink and George Aquino.

Petitioner Zoleta's Position Paper (For Complainants)[9] alleged: petitioner Zoleta
was employed on 10 June 2006 as production operator, warehouse staff of
respondent Toyo Ink for four years and five months, until the employer terminated
his employment on 02 November 2010; petitioner Zoleta was an active member of
the Union; despite being employed through Itel, he was a regular employee of
respondent Toyo Ink (i.e., because his functions were necessary and desirable to the
usual business or trade of the company; the employment was for more than one
year; respondent Toyo Ink had control over petitioner Zoleta; to not consider him as
regular employee of respondent Toyo Ink could be tantamount to labor-only
contracting, which is prohibited by law); private respondents acted in bad faith when
they compelled petitioner Zoleta to sign a waiver to the agreement for
regularization, through Itel supervisors Ilagan and Mr. Dennis; petitioner Zoleta was
entitled to damages (because he suffered injuries from private respondents' bad
faith), to benefits under the Collective Bargaining Agreement, and to attorney's
fees.

The Position Paper[10] of private respondents countered: there was no employer-
employee relationship between respondent Toyo Ink, and petitioners Diomampo and
Zoleta; Itel and petitioners Diomampo and Zoleta, entered into the Membership and
Subscription Agreement under which Itel exclusively held the power to hire (Itel
hired and selected petitioners Diomampo and Zoleta), pay wages, control, and
dismiss its members-employees; paragraph 16 of the Membership and Subscription
Agreement states, “the Member hereby recognizes that he/she is a
MEMBER/EMPLOYEE of Itel and not of the CLIENT;” petitioners Diomampo and
Zoleta were in the payroll accounts of Itel, as shown by their pay slips; paragraph
14 of the Membership and Subscription Agreement enumerates the grounds for
termination of a member-employee; Itel's members-employees were mandated to
undergo trainings, seminars and orientations; respondent Toyo Ink made the
guidelines or job descriptions to ensure the end result, but coordination was made
through Itel's team leaders for the operations; Itel imposed disciplinary measures
upon its members-employees; respondent Toyo Ink did not issue identification cards
to petitioners Diomampo and Zoleta; Itel paid the Social Security System (“SSS”),
Pag-ibig, and Philhealth contributions of petitioners Diomampo and Zoleta; the
Service Agreement between respondent Toyo Ink and Itel prohibited respondent
Toyo Ink from directly hiring the Itel's members-employees, and imposed a penalty
should Itel entice or solicit members-employees for direct employment; since
respondent Toyo Ink was not the employer of petitioners Diomampo and Zoleta,
they cannot hold respondent Toyo Ink liable for their termination, money claims,
and attorney's fees; respondent Aquino cannot be held personally liable because he
and respondent Toyo Ink had distinct and separate personalities, and neither
respondent Toyo Ink, nor respondent Aquino, was the employer of petitioners
Diomampo and Zoleta.



The three Complaints were consolidated with other cases. On 14 April 2011, Labor
Arbiter Enrico Angelo Portillo (“LA Portillo”), issued the Decision[11] dismissing the
consolidated Complaints, for lack of merit.

Petitioners Diomampo and Zoleta appealed to the NLRC.

On 18 August 2011, the NLRC issued the Order[12] dismissing the appeal, on the
ground that it was filed beyond the 10-day reglementary period to perfect an
appeal.

Aggrieved, petitioners Diomampo and Zoleta filed the Motion for Reconsideration
(For The Complainant Workers).[13]

On 28 March 2012, the NLRC issued the assailed Resolution[14]. The Resolution
granted the Motion for Reconsideration, and set aside the Order dated 18 August
2011 (which dismissed the appeal upon a finding that it was filed beyond the
reglementary period), but nevertheless dismissed the appeal ruling that it was
without merit (i.e., it upheld the Labor Arbiter's Decision dismissing the Complaints
for lack of merit).

Thus, this Petition for Certiorari, with the following assignment of errors:

THAT THE HONORABLE PUBLIC RESPONDENT, IN ARRIVING AT
THE ASSAILED 28 MARCH 2012 RESOLUTION, PALPABLY ERRED,
GRAVELY ABUSED ITS DISCRETION AND DECIDED THE CASE NOT
IN ACCORDANCE WITH LAW AND JURISPRUDENCE CONSIDERING
THAT:

IN ARRIVING AT THE FINDINGS AND CONCLUSION THAT THE
INDIVIDUAL PETITIONERS ARE NOT REGULAR EMPLOYEES OF
TICC, ERRED AND FAILED TO PROPERLY PERUSE THE
CIRCUMSTANCES OF THE CASE AND DISREGARDED THE
EVIDENCE ADDUCED ON THE MATTER. [sic]

IN ARRIVING AT THE FINDINGS AND CONCLUSION THAT THE
INDIVIDUAL PETITIONERS WERE NOT ILLEGALLY DISMISSED
FROM THEIR EMPLOYMENT, ERRED AND FAILED TO
METICULOUSLY PERUSE AND APPRECIATE THE CIRCUMSTANCES
OF THE CASE, AND DISREGARDED THE EVIDENCE ADDUCED ON
THE MATTER. [sic]

IN ARRIVING AT THE FINDINGS AND CONCLUSION THAT THE
INDIVIDUAL PETITIONERS ARE NOT REGULAR EMPLOYEES OF
TICC AND THAT THERE WAS NO ILLEGAL DISMISSAL WHEN
THEIR EMPLOYMENT WAS TERMINATED, ERRED AND FAILED TO
APPLY EXISTING LAWS AND JURISPRUDENCE ON THE MATTER.
[sic][15]

THE ISSUE

The issue is whether the NLRC committed grave abuse of discretion amounting to
lack or excess of jurisdiction in issuing the assailed Resolution, and in denying the
claims of petitioners Diomampo and Zoleta for regularization, and for illegal
dismissal.



The Petition for Certiorari answers in the affirmative. The NLRC committed grave
abuse of discretion amounting to lack or excess of jurisdiction in issuing the assailed
Resolution, and in denying the claims of petitioners Diomampo and Zoleta for
regularization and ruling that there was no illegal dismissal. It thrusts: Itel and
respondent Toyo Ink were engaged in prohibited labor-only contracting; Itel did not
have substantial investment in tools, machinery and equipment and the members-
employees used the tools, machineries, and equipment belonging to respondent
Toyo Ink, in the performance of their tasks; respondent Toyo Ink's officers and
supervisors oversee and control the work of members-employees; Itel was not
engaged to perform a specific or special service, but rather it merely supplied
respondent Toyo Ink with personnel; Itel failed to submit reports of termination of
its contractual employees to the nearest Public Employment Office; respondent Toyo
Ink's failure to file a third party complaint against Itel proved it is the true and
actual employer of petitioners Diomampo and Zoleta; petitioners Diomampo and
Zoleta performed activities directly related and vital to the principal business of
respondent Toyo Ink, and they performed these activities alongside respondent Toyo
Ink's regular employees; Itel recruited petitioners Diomampo and Zoleta at the
instance of respondent Toyo Ink; petitioners Diomampo and Zoleta were employed
for a period of three to four years prior to their termination; the repeated re-hiring
of petitioners Diomampo and Zoleta was a scheme to circumvent the legal
requirement of according tenurial security to labor; petitioners Diomampo and
Zoleta were illegally dismissed when they demanded regularization; petitioners
Diomampo and Zoleta were entitled to reinstatement, regularization, payment of
CBA benefits, damages, and attorney's fees.

The Comment [16]answers in the negative. The NLRC did not commit grave abuse of
discretion amounting to lack or excess of jurisdiction in issuing the assailed
Resolution, and in denying the claims of petitioners Diomampo and Zoleta for
regularization. It parries: the arguments raised by petitioners Diomampo and Zoleta
in the Petition, were rehashed; the NLRC did not commit grave abuse of discretion
because its ruling was supported by factual and legal bases; neither the Department
of Labor and Employment (“DOLE”) nor any other government agency, concluded
that Itel was engaged in prohibited labor-only contracting prior to the filing of the
Complaints; there was no finding that the Service Agreement between Itel and
respondent Toyo Ink was prohibited and illegal; respondent Toyo Ink adduced
substantial evidence to show Itel is a legitimate job contractor;[17] respondent Toyo
Ink was not the employer of petitioners Diomampo and Zoleta; petitioners
Diomampo and Zoleta signed the Itel application forms, and the Membership and
Subscription Agreement, and Itel hired and selected them; petitioners Diomampo
and Zoleta's sample payslips indicate they received salaries and wages from Itel;
paragraph 14 of the Membership and Subscription Agreement enumerates the
grounds for termination of a member; Itel exercised control over petitioners
Diomampo and Zoleta; petitioners Diomampo and Zoleta were not issued
identification cards; Itel paid the SSS, Philhealth, and Pag-ibig contributions of
petitioners Diomampo and Zoleta; since petitioners Diomampo and Zoleta were not
employees of respondent Toyo Ink, their claim for illegal dismissal, money claims,
claim for moral and exemplary damages, and attorney's fees, had no basis.

THE COURT'S RULING

We rule in the negative. The NLRC did not commit grave abuse of discretion
amounting to lack or excess of jurisdiction in issuing the assailed Resolution. There


