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BAUTISTA Y NIELES, ACCUSED-APPELLANT.





D E C I S I O N

BELLOSILLO, J.:

WILFREDO BAUTISTA y NIELES appeals from the decision of the court a quo finding
him guilty of murder and imposing upon him a prison term of reclusion perpetua.[1]

No award for civil indemnity however was made in view of the reservation of the
heirs of the victim to file a separate civil action.

The Information alleged that on 2 April 1992, in Pasay City, accused-appellant
Wilfredo Bautista y Nieles and the other accused, namely, Gayak Usman y Adzed,
Richard Doe, John Doe, Peter Doe, William Doe, Vincent Doe and Edward Doe, in
conspiracy with one another, with treachery, evident premeditation and taking
advantage of superior strength, feloniously shot Alfonso Davila y Velasco with a
firearm hitting him at the back of his head which caused his death.[2]

The evidence shows that at ten o’clock in the evening of 2 April 1992 victim Alfonso
Davila y Velasco, a flight steward of the Philippines Airlines (PAL), went to the
Inflight Center of PAL at the MIA Road, Pasay City, to inquire about his flight
schedule. Before his car could enter Gate 1 it was stopped by accused Gayak Usman
y Adzed and other security guards of the Asian Security and Investigation Agency
assigned in that area. Usman told the victim that he could not enter the gate
because he had no PAL sticker. Davila showed Usman his ID placed in his wallet and
thrust it on his face. The latter simply told Davila that he should have pinned his ID
on his chest. The verbal confrontation however continued. At this point, accused-
appellant Wilfredo Bautista, another security guard of the Asian Security and
Investigation Agency assigned at the entrance for pedestrian at Gate 1, approached
Usman and Davila[3] and remarked, "Sir, bakit nanampal ka ng guardiya?" The
victim retorted, "Bakit ka nakikialam. Itong kausap ko."[4] Accused-appellant then
took the shotgun slung on the shoulder of Usman and stepped back. The argument
between Usman and Davila continued. Then accused-appellant went to the back of
the car of Davila and cocked the shotgun. As he went near Davila the latter said,
"Putang ina ka. Huwag kang makikialam dito."[5] Then accused-appellant fired at
the victim hitting him on the left side of his head which caused his death.

Dr. Valentine T. Bernales, NBI Medico-Legal Officer, conducted a post mortem
examination of the victim. He gave the cause of death as gunshot wound on the
head.[6]

On 22 March 1993 the accused appealed. But for failure of his counsel to file his



brief despite three (3) extensions granted him this Court dismissed his appeal.
However, upon motion for reconsideration, this Court on 3 August 1994 treated the
motion as appellant’s brief and directed the Solicitor General to file appellee’s brief.

In his motion for reconsideration, appellant contends that he should have only been
charged with and convicted for homicide and not murder. He submits that the victim
slapped with his wallet containing his ID appellant’s fellow security guard Usman,
who was one of the accused before the trial court, which incident caught appellant’s
attention and because of the victim’s gauche remarks he (appellant) lost his
composure and shot the victim. Appellant also argues that treachery, conspiracy and
abuse of superior strength were not established by the prosecution because the
shooting was accidental and/or committed under a mistake of fact that the victim
was about to reach for a gun inside his car. Further, appellant alleges that if he
should be made to answer for his act he should only be guilty of homicide and
entitled to the mitigating circumstances of voluntary surrender, passion and
obfuscation and/ or incomplete self-defense.[7]

The arguments of accused-appellant are not without merit. Once accused-appellant
has admitted that he killed the victim, the burden is on him to establish the
presence of any circumstance which may relieve him from responsibility or mitigate
the offense committed.[8] To prove justification the accused must rely on the
strength of his own evidence and not on the weakness of that of the prosecution, for
even if it be weak, it could not be disbelieved after the accused has admitted the
killing. In a plea of self-defense, it must be shown that there was a previous
unlawful aggression that placed the life of the accused in danger and forced him to
inflict more or less severe wounds upon his assailant, employing therefor reasonable
means to resist the unprovoked attack of which he was the object. Accused-
appellant failed to prove the presence of these circumstances. Instead, he presented
inconsistent allegations as to why he killed the victim.

Accused-appellant claims that he acted under a mistake of fact that the victim was
about to get a gun from his clutch bag inside the car.[9] At the same time he also
argues that he lost his equanimity when he saw the victim slap his co-accused
security guard and when he (appellant) tried to intervene he was also rudely treated
by the victim.

The trial court found that the allegation about the presence of a clutch bag inside
the car is not supported by the evidence. In fact, all the personal belongings of the
deceased in his car were inventoried and the alleged clutch bag was not one of
them; neither was there a gun or any other weapon inside his car. These findings of
fact bear great weight and consideration supported as they are by the evidence on
record.

The claim of appellant that the act of the victim in reaching for a clutch bag and
slapping his fellow security guard constitute unlawful aggression is devoid of merit.
The aggression must be real or at least imminent and not merely imaginary. A belief
that a person is about to be attacked is not sufficient. Even an intimidating or
threatening attitude is by no means enough. A mere push or shove not followed by
other acts placing in real peril the life or personal safety of the accused is not
unlawful aggression. In the instant case, the victim slapped another person and not
accused-appellant. The slapping could not therefore have given him a well grounded



or reasonable belief that he was in imminent danger of death or great bodily harm
to compel him to defend himself by killing the victim. If no unlawful aggression
attributed to the victim is established there can be no self-defense, complete or
incomplete.[10]

Notwithstanding the failure of accused-appellant to prove self-defense, the Court
finds him guilty only of homicide and not murder as found by the trial court. Not a
single circumstance alleged in the information qualifying the crime to murder is
present.

We find no evident premeditation in the killing of the victim. The records show that
when appellant went near the victim, who was then arguing with a fellow security
guard he got the latter’s shotgun, walked towards the rear of the car of the victim,
cocked his firearm and suddenly shot the latter. There was no proof of the time
when the intent to commit the crime was engendered in the mind of accused-
appellant, the motive and all those facts and antecedents which when combined
would show that the crime was knowingly premeditated or that accused-appellant
acted not only with a pre-existing design, but with that cold and deep meditation
and tenacious persistence in the accomplishment of his criminal purpose.[11]

No abuse of superiority was established. The fatal shot was fired by only one of two
(2) accused, there being no proof that they cooperated to take advantage of their
superior strength. The fact that they did not conspire to kill the deceased implies
that they did not jointly exploit their superior strength.[12]

Treachery was conspicuous in its absence. The victim knew of the oncoming danger
when appellant approached him and took Usman’s shotgun. That was why the victim
asked appellant, "Bakit ka nakikialam. Itong kausap ko."[13] And as he cocked his
gun and walked towards the victim the latter even remarked, "Putang ina ka. Huwag
kang makikialam dito."[14] The circumstance that an attack was sudden and
unexpected to the person assaulted did not constitute the element of alevosia
necessary to raise homicide to murder, where it did not appear that the aggressor
consciously adopted such mode of attack to facilitate the perpetration of the killing
without risk to himself. Treachery cannot be appreciated if the accused did not make
any preparation to kill the deceased in such manner as to insure the commission of
the killing or to make it impossible or difficult for the person attacked to retaliate or
defend himself.[15] When it does not appear that the shooting was premeditated nor
that the accused had consciously chosen a method of attack directly and especially
to facilitate the perpetration of the homicide without danger to himself, and his
decision to shoot the victim seemed to be so sudden and the position of both the
victim and the accused was entirely accidental, treachery cannot be imputed to the
appellant.[16] Moreover, there is no treachery when the killing resulted from a verbal
altercation between the victim and the assailant such that the victim must have
been forewarned of the impending danger.[17]

We cannot appreciate the circumstance of passion and obfuscation invoked by
appellant to mitigate his criminal liability. The obfuscation must originate from lawful
feelings.[18] The turmoil and unreason which naturally result from a quarrel or fight
should not be confused with the sentiment or excitement in the mind of a person
injured or offended to such a degree as to deprive him of his sanity and self-control,


