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ABRAHAM GEGARE, PETITIONER, VS. HON. COURT OF APPEALS,
(FORMER SPECIAL TWELFTH DIVISION), HON. PRESIDING

JUDGE, RTC, BR. 217, QUEZON CITY, AND SPS. MELENCIO AND
SOTERA C. LAVARES, RESPONDENTS.





R E S O L U T I O N

QUISUMBING, J.:

This petition for certiorari under Rule 65 assails the following resolutions issued by
respondent Court of Appeals in CA-G.R. CV UDK No. 9819, to wit:

1)           Resolution dated July 17, 1997 which declared that petitioner’s
appeal may be declared abandoned and dismissed for his failure to pay
the required docket fee, pursuant to Section 1(d), Rule 50, of the Rules
of Court;[1]




2)      Resolution dated September 24, 1997, denying petitioner’s motion
for reconsideration with motion for extension of time to file brief;[2]




3)      Resolution dated October 16, 1997 which noted petitioner’s motion
for clarification and/or final disposition of his appeal;[3]




4)           Entry of Judgment dated November 6, 1997 declaring the
Resolution of July 17, 1997 final and executory.[4]

The antecedents to this suit are as follows:



In November, 1990, plaintiffs (now private respondents) Melencio and Sotera C.
Lavares filed a complaint for recovery of possession and damages against petitioner
before the Regional Trial Court of Quezon City.[5] They alleged that petitioner failed
to comply with the terms and conditions of his lease contract by refusing to pay the
monthly rentals on private respondents’ property. Demands to vacate the premises
were unheeded by petitioner, prompting private respondents to file the suit.




After trial, judgment was rendered by the regional trial court in private respondent’s
favor ordering petitioner to turn over the possession of the leased premises and to
pay reasonable compensation for the use thereof as well as attorney’s fees.[6]




Dissatisfied with the decision, petitioner filed a notice of appeal on October 3, 1996,
[7] stating that he was appealing to the Court of Appeals.




On April 25, 1997, petitioner’s counsel received a notice from the Clerk of Court of



the Court of Appeals informing him that docketing fees for petitioner’s appeal must
be paid within fifteen (15) days from receipt of the notice, with a warning that
failure to do so will be deemed as abandonment of the appeal and result in its
dismissal.[8] Petitioner failed to pay the docket fees within the reglementary period
and as a consequence, private respondents moved for the dismissal of petitioner’s
appeal for failure to pay docket fees.[9] On July 17, 1997, respondent Court of
Appeals issued the first of the assailed resolutions, as follows:

"Considering the report of the Judicial Records Division, the appeal may
be declared abandoned and dismissed for appellant’s failure to pay the
required docket fee, pursuant to Section 1(d), Rule 50, of the Rules of
Court."

Petitioner’s counsel moved for reconsideration on the ground of excusable
negligence in failing to pay the docket fees. Allegedly, the lawyer originally handling
the case resigned from the law firm and inadvertently failed to turn over the records
of the case and to inform the remaining lawyer about the pendency of petitioner’s
appeal as well as the need to pay the docket fees. Additionally, counsel prayed for
an extension of time to file appellant’s brief. Petitioner’s counsel paid the
corresponding docket fees and thereafter filed the appellant’s brief on September 8,
1997.




On September 24, 1997, respondent Court of Appeals issued another resolution
denying petitioner’s motion for reconsideration with accompanying motion for
extension to file his brief.




On October 16, 1997, petitioner’s counsel filed a motion seeking clarification and/or
final disposition of the appeal but respondent Court of Appeals merely noted the
same as it was in the nature of a second motion for reconsideration, which is a
prohibited pleading.[10]




On November 6, 1997, the Resolution dated July 17, 1997 became final and
executory and entry of judgment was accordingly made on December 16, 1997.[11]

Hence, the instant petition.



It is petitioner’s contention now that respondent Court of Appeals committed grave
abuse of discretion amounting to lack or in excess of jurisdiction in dismissing his
appeal for failing to pay docket fees and thus gave premium to the technical
requirements, rather than resolving the case on substantial merits.




Petitioner also maintains that Entry of Judgment could not have been made by the
Court of Appeals in the absence of any categorical declaration that his appeal has
indeed been abandoned and dismissed. The contention is anchored on the apparent
permissive tenor of respondent Court of Appeals’ resolution dated July 17, 1997
which declared that "x x x, the appeal may be declared abandoned and dismissed
for appellant’s failure to pay the required docket fee x x x". [Italics supplied.]




After careful consideration of the petition, the comments of private respondents, and
the manifestation in lieu of reply by petitioner, we find the foregoing contentions of
petitioner bereft of merit. On the contrary, respondent Court of Appeals was very
explicit when it denied petitioner’s motion for reconsideration with motion for
extension to file brief, in its Resolution dated September 24, 1997, in this wise:


