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FIRST DIVISION

[ G.R. No. 133981, September 13, 2000 ]

PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS.
HILARION BERGONIO, JR., ACCUSED-APPELLANT.




DECISION

PUNO, J.:

This is an appeal from the Decision[1]  of the Regional Trial Court of Tabaco, Albay-
Branch 18, the dispositive portion of which runs thus:

"WHEREFORE, with the foregoing, this Court finds accused, Hilarion
Bergonio, Jr., GUILTY beyond reasonable doubt of the offense of MURDER
and hereby sentences him to suffer the penalty of RECLUSION
PERPETUA; to indemnify the heirs of Hilario Berango, the amount of
P50,000.00; and, to pay the cost.




The period of detention that accused, Hilarion Bergonio, Jr. had
undergone shall be counted to (sic) his favor.




With respect to accused, Romeo Boarao, for failure of the prosecution to
prove the latter's guilt beyond any whisper of doubt, either as principal or
as an accomplice, this Court hereby pronounces a judgment of
ACQUITTAL in his favor; consequently, any officer of the law having
custody of said accused is hereby directed to cause his immediate
release, unless detained for some other lawful cause.




SO ORDERED."[2]

Romeo Boarao @ "Bodbod" and appellant Hilarion Bergonio, Jr. were charged with
the crime of Murder of one Hilario Berango in an Information dated August 10,
1994, viz:



"That on or about the 21st day of December, 1993 at 9:00 o'clock in the
evening, more or less, at Barangay San Pablo, Municipality of Bacacay,
Province of Albay, Philippines and within the jurisdiction of this Honorable
Court, the above-named accused, conspiring, confederating and helping
one another, with treachery, by taking advantage of nighttime and the
fact that the victim was sleeping, did then and there wilfully, unlawfully
and feloniously attack and hack HILARIO BERANGO Y DE MESA while
sleeping inside his nipa hut hitting the latter fatally on his left neck which
caused his instantaneous death, to the damage and prejudice of his
heirs.




ACTS CONTRARY TO LAW."[3]



On September 16, 1994, Boarao and Bergonio pleaded "not guilty" to the charge.[4] 
The trial of the case[5]  then ensued.

The evidence shows that on December 21, 1993 at about 9:00 o'clock in the
evening, Noel de Mesa[6] and Hilario Berango were inside the latter's house at San
Pablo, Bacacay, Albay. While Noel was lying beside the sleeping Berango, appellant
Bergonio @ "Jr. Barrameda" suddenly came and hacked Berango with a bolo.[7] 
Noel ran away and was chased by the appellant and Boarao. Noel proceeded to the
house of his Tiya Veronica and informed her of the incident. The two of them then
broke the news to Berango's mother, Bella.[8]   The lifeless body of Berango was
later brought to Veronica's house.[9]

Noel and his two (2) aunts reported the matter to the police. He executed an
affidavit where he positively identified the appellant as the one who hacked
Berango.[10]  The killing of Berango was entered in the police blotter.[11]  Dr. Merlie
Beltran conducted an autopsy of the victim's body and found hack wounds on
Berango's neck, cutting the carotid artery, jugular vein, esophagus and trachea.[12] 
He testified that the wounds could have been caused by a sharp-edged instrument
like a bolo.[13]

The defense presented appellant Bergonio and his co-accused Boarao who both
interposed the alibi that they were in Catanduanes on the date and time when the
crime was committed. Both testified that they went to Tabaco on December 18,
1993 where they spent the night at the house of Boarao's sister, Marilyn, and then
proceeded to Catanduanes the following day.[14]  Bergonio was allegedly invited by
his friend Joel Lunas to work at a construction site in Catanduanes.[15]  Boarao, on
the other hand, was requested by his friend Armando to haul sand to be used in
making hollow blocks.[16]  They stayed in Catanduanes for six months and returned
to San Pablo in June, 1994.[17]   Marilyn corroborated the testimonies of Bergonio
and Boarao that the two accused spent the night at her house in Tabaco on
December 18, 1993 and left for Catanduanes the following day.[18]

On August 15, 1997, the trial court convicted the appellant but acquitted Boarao. In
exonerating Boarao, the trial court ruled that:

"The charge is against the two accused for having allegedly killed the
deceased, Hilario Berango, on December 21, 1993; let us therefore
closely examine the participation of Boarao in view of Noel de Mesa's
testimony that it was Hilarion Bergonio, Jr. who hacked the deceased
once; there is nothing, however, on record that would indicate that the
accused conspired with each other; that both accused appear to be
united in its execution, thereby rendering the act of one as the act of the
other, neither was Boarao's presence and company indispensable and
essential to the perpetration of the murder by co-accused, Hilarion
Bergonio, Jr.; also, the prosecution is wanting in evidence that accused
Boarao rendered acts of aid and assistance, either prior to or
simultaneous with the commission of the crime, rendered knowingly for
Hilarion Bergonio, Jr. and not by mere fact of having been present at its
execution, unless his presence was to encourage Hilarion Bergonio, Jr. as



to apparently increase the odds against the deceased, Hilario Berango,
which the prosecution failed to prove."[19]

In his appeal, appellant assigns the following errors:



"I



THE COURT A QUO ERRED IN FINDING THE ACCUSED-APPELLANT
GUILTY OF THE CRIME OF MURDER INSPITE OF THE FACT THAT HE WAS
NOT POSITIVELY IDENTIFIED AS THE PERPETRATOR OF THE KILLING.




II



COROLLARY TO THIS, THE COURT A QUO ERRED IN NOT ACCORDING
CREDENCE AND WEIGHT TO THE ALIBI INTERPOSED BY THE ACCUSED-
APPELLANT WHICH IS SUFFICIENT TO ACQUIT HIM IN THE LIGHT OF
THE WEAKNESS OF THE PROSECUTION'S EVIDENCE.




III



THE COURT A QUO ERRED IN HOLDING THAT TREACHERY AND
NIGHTTIME ATTENDED THE COMMISSION OF THE CRIME DESPITE THE
FACT THAT THE PROSECUTION FAILED TO ESTABLISH THE SAME
BEYOND REASONABLE DOUBT."[20]

We affirm the trial court's verdict convicting the appellant.



In his first assigned error, appellant discredits the testimony of prosecution
eyewitness Noel de Mesa, thus:




1. Noel admitted that he was merely told to sign his affidavit which was written
in English, a language which he did not understand and that its contents were
never explained to him before he affixed his signature to it;[21]




2. Noel testified that the crime happened in November, 1993 contrary to the
date alleged in the Information which is December, 1993;[22]




3. Noel testified that the author of the crime is a certain "Jr. Barrameda." The
appellant, allegedly, is not known by any alias;[23]  and




4. Noel could not discern the features of the culprit as the prosecution failed to
establish that the evening of the incident was a moonlit night.[24]




We reject the arguments. Noel's admission that he could neither read nor
understand the content of his affidavit since the same was written in English is not
sufficient to destroy his credibility. It is well known that an affidavit is generally not
prepared by the affiant himself but by another who uses his own language in writing
the affiant's statement.[25]  In the case at bar, Noel testified that when he was being
questioned by the police officers concerning the incident, the investigation was
conducted in Bicolano, a language he understood.[26]  A police officer prepared the
affidavit but its content was translated to him by the administering officer, Judge



Arsenio Base, Jr. of Bacacay-Malinao Municipal Court.[27]

Examining the evidence, we find that the identity of the appellant as the author of
the gruesome murder was positively and clearly established by Noel's testimony in
open court:

"Q: Now, will you tell us that (sic) you were with a certain
Hilario Berango sleeping at a certain place at San Pablo,
Bacacay, Albay, will you tell us whether there was an
unusual incident, if any?

A: Yes, sir.
 
Q: What was the incident that happened?
A: Hilario Berango was hacked inside the house.
 
Q: Where were you also (sic) when Hilario Berango was

hacked?
A: I was also inside the house.
 
Q: What were you doing there?
A: I was lying down.
 
Q: How far were you from Hilario Berango when he was

hacked?
A: We were near to each other.
 
Q: Who was the one who hacked? Do you know?
A: Yes, sir.
 
Q: Who? Tell the court who was that person?
A: The one in white t-shirt.
 
Q: Is he the one you mentioned earlier that (sic) a certain Jr.

Barrameda?
A: Yes, sir.
 
Q: Were you able to know that it was Jr. Barrameda who

hacked Hilario Berango?
A: I was still awake."[28]  (italics supplied)

The supposed contradiction between the date of the commission of the crime as
alleged in the Information which is December, 1993 and the testimony of Noel that
the incident happened in November of 1993 is of de minimis importance. The
testimony of a witness must be considered in its entirety.[29]  A reasonable reading
of Noel's testimony with respect to the date of the commission of the crime will
show that he was referring to the same date as alleged in the Information. Hence,
when Noel was asked as to his whereabouts at 9 p.m. of December 21, 1993, he
stated that he was at the house of his Tiya Bella to sleep with Berango.[30]   The
alleged discrepancy in date was further clarified during cross examination when Noel
was asked if he was referring to another incident when he mentioned the date as
November, thus:



"ATTY. HERNANDEZ:[31]



   
  You have also reported the said incident, the alleged

hacking. By the way, when you were asked how (sic) the
hacking incident happened, it was about sometime in the
month of November, is that correct?

 
WITNESS:
 
  I cannot remember.
 
Q: But you have stated when you were asked by prosecutor

here, as to when was (sic) the incident happened, then you
answered during the direct-examination that it happened
sometime in November, is it not?

A: Yes, sir. I answered.
 
Q: xxx Now, considering that you have stated that the incident

happened in November, then, I can simply say now that
you are referring to another incident, is it not?

 
WITNESS:
 
  It is not another incident.
 
ATTY. HERNANDEZ:
 
  Now, we will request that the answer given in dialect (sic)

be included in the record.
 
COURT:
 
  Let the answer of the witness in bicol dialect (sic) be

entered in the record, the phrase "BAKO MAN PO".
 
  Now when you said "BAKO MAN PO", when we will be

translating it in English it would mean 'IT WAS NOT'."[32] 
(italics supplied)

Noel's reference to November instead of December is a minor lapse on his part.
Truthful witnesses can make mistakes, but such innocent lapses do not necessarily
affect their credibility.[33]  The lapse of Noel cannot affect his positive testimony that
the appellant killed Berango.




Similarly, the reference of Noel to the culprit's name as "Jr. Barrameda" and not
Hilarion Bergonio, Jr. does not weaken the prosecution's case. Noel unwaveringly
pointed to the appellant in open court as the one who hacked Berango. He identified
the appellant with nothing less than absolute certainty. "Jr. Barrameda" and Hilarion
Bergonio, Jr. obviously refer to one and the same person. A person may have or be
known by several aliases, irrespective of his knowledge or consent to the use
thereof. In fact, appellant was called by his co-accused Boarao as "Jun Fernandez"
which is also a different name. We thus find the appellant's denial that he was not
known by any alias[34]  too weak a reason to warrant his acquittal.





