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THE PEOPLE OF THE PHILIPPINES, PLAINTIFF-APPELLEE, VS.
JOMER CABANSAY Y PALERMO ALIAS "OMI", ACCUSED-

APPELLANT.
  

D E C I S I O N

GONZAGA-REYES, J.:

This is an appeal from the Decision[1] dated March 02, 1999 of the Regional Trial
Court of Cebu City, Branch XXIV, in Criminal Case No. CBU-43218, finding accused
Jomer Cabansay y Palermo, alias "Omi", guilty beyond reasonable doubt of the
crime of Murder and sentencing him to suffer the penalty of Reclusion Perpetua.

On January 24, 1997, accused was charged with the crime of Murder in an
Information that reads, thus:

That on 22 January 1997, at about 9:35 o'clock in the morning, in Cebu
City, Philippines, and within the jurisdiction of this Honorable Court, the
said accused, who was armed with a bolo (pinuti), with deliberate intent,
with intent to kill, with treachery and evident premeditation, did then and
there attack, assault and stab one Gilbert Castillo y Jesem, with the said
bolo, thereby causing upon the latter severe physical injuries which
ultimately caused his death immediately upon arrival at the hospital.

 

CONTRARY TO LAW.[2]
 

On February 7, 1997, the accused was arraigned and pleaded not guilty to the
charges against him.[3] Trial ensued. The prosecution presented the following
witnesses: (1) Michael Cellan, an eyewitness to the killing; (2) Bienvenida Castillo,
the wife of the victim; (3) Dr. Jesus Cerna, the medico-legal officer who examined
the corpse of the victim; (4) SPO1 Alvin Montebon, the police officer who
investigated the killing; and (5) Patrocinio Abesia[4], the police officer to whom the
accused surrendered.

 

The facts, according to prosecution witness Michael Cellan, are as follows:
 

At about 9:20 in the morning of January 22, 1997, he [Michael Cellan]
was in the house of Eduardo Palermo in Ermita Beach, Cebu City together
with Gilbert Castillo, Romeo Palermo and a certain Jun. They were sorting
out xxx "bulang" for fighting cocks and also were having a conversation.
While they were conversing, he [Cellan] noticed that the accused Jomer
Cabansay, with a pinuti (bolo) was walking to and fro in the sala, passing
by them. Without warning, the accused thrust (stabbed) the bolo upon
Gilbert Castillo, who was hit on the left side of his body. Castillo turned to



his side before falling. Then the accused made a follow up thrust with the
bolo hitting Castillo on the right side of the body.

After stabbing Castillo twice, fatally hitting him on the left and right side
of the body, accused turned to him [Cellan] and stabbed him three (3)
times hitting him on the right and left chest and on his palm as
evidenced by the scars of the stab wounds. Moments later, after accused
stabbed him [Cellan] and Castillo, Eduardo Palermo, uncle of the accused
arrived and wrestled the bolo. Then, when Palermo fell, accused
attempted to stab the former, however, Helen, daughter of Palermo, who
was at the crime scene, parried the thrust.

As a result, Helen Palermo was herself injured. After the stabbing spree,
the accused Jomer Cabansay went down bringing with him the bolo he
used in stabbing the victims.

Gilbert Castillo was brought to Cebu City Medical Center where he was
declared dead on arrival. On the other hand, he [Cellan] was brought to
Cebu Community Hospital for treatment. xxx[5]

On cross-examination, Michael Cellan pointed out that the accused had no previous
quarrel with, or personal grudge against him or the victim Gilbert Castillo.[6]

 

The wife of Gilbert, Bienvenida Castillo, recounted that in the morning of January
22, 1997, she was inside her house in Ermita Beach, Cebu City, breastfeeding her
baby when she heard her neighbors shouting "Budok [Gilbert Castillo] was stabbed
by Jomer Cabansay".[7] She went outside and saw her husband sprawled on the
ground, bathing in his own blood.[8] She rushed her husband to the Cebu City
Medical Center where he was declared dead on arrival.[9] For the funeral expenses
of her husband, Bienvenida testified on having spent more than P10,000.00.[10]

 

Dr. Jesus Cerna, a medico legal officer of the PNP, Cebu Police Command, testified
that he conducted a postmortem examination on the cadaver of Gilbert Castillo, and
found one stab wound located at the left side of the lumbar area (back) of the
victim.[11] The stab wound which incised the left kidney and perforated the small
intestine resulted in the death of Castillo.[12]

 

Prosecution witness SPO1 Alvin Montebon testified that he received a "stabbing
alarm" through a phone call from the Cebu City Medical Center on January 22, 1997.
[13] Together with one SPO3 Baguton, SPO1 Montebon went to the medical center
where they saw the dead body of Gilbert Castillo. The two police officers proceeded
to the crime scene in Ermita Beach to investigate. They learned from Helen Palermo
and the neighbors of the victim that it was Jomer Cabansay who stabbed Gilbert
Castillo and Michael Cellan.[14] Further investigation revealed that Castillo, Cellan
and some other persons were conversing inside the room of Eduardo Palermo when
Castillo saw the wife of the accused in the extension room, feeding her baby with
water.[15] Castillo gave the wife of the accused money to buy something to feed the
baby with,[16] an act apparently resented by the accused.[17] Not long thereafter,
the accused stabbed Castillo. At the Cebu Community Hospital, the police officers
were told by Michael Cellan that the accused got angry upon seeing Castillo give



money to his (accused's) wife.[18]

The defense presented the accused, Jomer Cabansay, and his wife, Roda Cabansay,
as witnesses.

Jomer Cabansay claimed self-defense, and proffered his own version of what
transpired, to wit:

xxx On January 22, 1997 he [accused] was in the house of his uncle
Eduardo Palermo. Early in the morning of that date at about 7:40 A.M.,
there was an altercation between Bodoc (Gilbert Castillo) and Michael
Cellan upstairs. At the door of the room he [accused] saw Gilbert Castillo
bringing with him a long bolo. When he tried to enter the room, Castillo,
without any word, struck him with the bolo. He was not however hit as
he was able to hold Castillo's hand. At the same time, Michael Cellan got
inside, went around and boxed him at the back. He and Castillo wrestled
for [the] possession of the bolo. Even if he was successful in getting
possession of the bolo; Castillo continued to attack him. He stepped
backward, such that he was pressed against the wall but Castillo still
continued his attack. He hit back at Castillo with the bolo, hitting the
latter on his chest. Castillo stepped back but again came back to continue
the fight. Each time Castillo gave him [a] fistic blow, he would retaliate
by stabbing him. Castillo was hit a second time but he could not
remember what part of the body was hit. He also remembered hitting
Michael [Cellan] although he could not remember what part of Michael's
body was hit.

 

The fight continued, fist blows against a bolo, he [accused] did not run as
his wife, children, cousins and in-laws were in the house. The fight finally
stopped when his uncle arrived at the scene, saying "Hoy, what is that?"
but did not intervene at all. Castillo and Cellan jumped out of the
window, from the second floor of the house. After the scuffle, he was
shocked that he left to go to his mother in Pasil. The latter advised him to
surrender and sensing it was good, he then decided to surrender.[19]

On cross-examination the accused admitted that in a previous incident, he had
stabbed other persons, but the case was settled with the victims by his mother.[20]

 

The wife of the accused, Roda Cabansay, corroborated the testimony of the accused
on material points.

 

A rebuttal witness was presented by the prosecution in the person of SPO4
Patrocinio Fernandez Abesia who testified that the mother of accused came to him
and interceded for the latter's surrender.[21] He was not given by the accused any
reason for the killing.[22] Neither did SPO4 Abesia notice any injury or bruise on the
accused's body.[23]

 

The accused, as a surrebuttal witness, admitted that he was accompanied by his
mother when he surrendered to SPO4 Abesia, but denied having been examined by
the police officer for injuries.[24] The accused maintained that he sustained bruises
but did not show them to SPO4 Abesia; neither did he go to a doctor for



examination.[25]

After trial, the court a quo rendered a judgment dated March 02, 1999, the
dispositive portion of which reads:

WHEREFORE, the Court finds the accused JOMER CABANSAY GUILTY
beyond reasonable doubt for the crime of MURDER. After considering in
his favor the mitigating circumstance of surrender, the accused is
sentenced to suffer the penalty of Reclusion Perpetua. He is credited
during the period of his preventive imprisonment.

He is civilly liable to pay the heirs of Gilbert Castillo the sum of P50,000.00 for the
death of Castillo, P10,000.00 for funeral expenses.

 

SO ORDERED.[26]
 

Hence, this appeal where the accused raises the following assignment of errors:
 

I.

THE COURT A QUO GRAVELY ERRED IN NOT CONSIDERING THE
JUSTIFYING CIRCUMSTANCE OF SELF-DEFENSE INTERPOSED BY THE
ACCUSED-APPELLANT.

 

II.

THE COURT A QUO GRAVELY ERRED IN FINDING THE ACCUSED-
APPELLANT GUILTY BEYOND REASONABLE DOUBT OF THE CRIME OF
MURDER.

 

III.
 

THE COURT A QUO GRAVELY ERRED IN FINDING THAT THE QUALIFYING
CIRCUMSTANCE OF TREACHERY IS ATTENDANT IN THE CASE AT BAR.

The basic argument of the accused is that he has amply established the existence of
all the elements of self-defense, and thus, cannot be held liable for the death of
Gilbert Castillo. He argues that if it were true that the accused, holding a bolo, kept
going back and forth inside the house where the victim and his companions were,
then the latter would have already been forewarned of his impending attack; hence,
treachery cannot be appreciated.

 

The Office of the Solicitor General, on the other hand, contends that the prosecution
failed to prove the elements of self-defense, and that treachery was attendant when
the accused suddenly and unexpectedly attacked the unarmed victim, without even
the slightest provocation on the latter's part.

 

The appeal is unmeritorious.
 

The accused admits the killing of the victim but denies any liability by invoking self-
defense. Self-defense, as a justifying circumstance, shifts the prosecutorial burden
of proving the guilt of the accused to the accused who must prove the elements of
such defense, to wit: (1) unlawful aggression on the part of the victim; (2)



reasonable necessity of the means employed to prevent or repel it; and (3) lack of
sufficient provocation on the part of the person defending himself.[27] It is
incumbent upon the accused to rely on the strength of his own evidence which must
be clear, sufficient and convincing, and not on the weakness of the evidence of the
prosecution.[28]

The prosecution and the defense gave different accounts of the incident, but it is the
version of the prosecution that was given credence by the court a quo. The court
found the version of the defense simply not worthy of belief. The altercation,
according to the accused, was between Gilbert Castillo and Michael Cellan, but when
the accused entered the room, he was the one attacked by Castillo and Cellan, with
the former striking him with a bolo and the latter boxing him from behind. No
reason was given for the attack. There had been no previous quarrel between the
accused and his alleged attackers. Despite Cellan's giving the accused fist blows on
the back, the latter was still able to wrestle the bolo from Castillo. Armed with the
bolo, the accused did little to intimidate his attackers who relentlessly gave him fist
blows. The accused was then forced to retaliate by making a thrust of the bolo he
was holding, hitting Castillo on the back. Despite the stab wound which later proved
to be fatal,[29] Castillo allegedly persisted on attacking the accused with fist blows,
prompting the accused to make a second thrust of the bolo.[30] Still, Castillo
repeatedly advanced toward the accused, attempting to further assault the latter.
[31] Cellan, on the other hand, also continued delivering fist blows upon the
accused, alternating with Castillo. In the process, Cellan was also hit by the accused
with the bolo. Already severely wounded,[32] the two aggressors allegedly still
continued to alternately attack the accused who, in return, made a thrust of the bolo
for every fist blow he received.[33] The assault upon the accused ceased only upon
the arrival of his uncle, Eduardo Palermo, when the two aggressors jumped out of
the window. Seeing that the accused was wielding a bolo, Eduardo allegedly grabbed
the bolo and wrestled with the accused for its possession.[34] As a consequence,
Eduardo was hit by the bolo. Helen, the daughter of Eduardo and niece of the
accused was also hit when she tried to parry the thrust intended for her father.

We agree with the finding of the court a quo. It is well-settled that where the
credibility of the witnesses is in issue, the findings of the trial court are generally left
undisturbed by this Court.[35] We have always accorded a trial court's evaluation of
the testimonies of witnesses the highest respect, owing to the court's unique
opportunity to observe the conduct and demeanor of witnesses under grueling
examination. Hence, absent any cogent reason to disturb the findings of the trial
court, we are doctrinally bound to refuse to do so.

Moreover, continuous fistic attacks by an unarmed person upon another who is
armed with a bolo, especially after the attacker has already been wounded, is
inconsistent with the human tendency towards self-preservation. Between a
testimony inconsistent with common human behavior, and one consistent therewith,
the latter is generally given more weight and credence.[36]

Taking into account the version of the prosecution, the theory of self-defense is not
tenable. At the outset, we mentioned that for self-defense to prosper, all the
essential elements thereof must be adequately proven by the accused. Unlawful
aggression, the first of these three essential elements, presupposes an actual,


