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SECOND DIVISION

[ G.R. No. 132684, September 11, 2002 ]

HERNANI N. FABIA, PETITIONER, VS. COURT OF APPEALS,
DEPARTMENT OF JUSTICE, OFFICE OF THE CITY PROSECUTOR
OF MANILA, RTC-BR. 22, MANILA AND THE MARITIME TRAINING
CENTER OF THE PHILIPPINES (MTCP), RESPONDENTS.

RESOLUTION

BELLOSILLO, J.:

This resolves the 9 October 2001 Motion for Clarification of Judgment filed by
private respondent which seeks the elucidation of the 20 August 2001 Decision of
this Court by praying that the Regional Trial Court of Manila that will hear Crim. Case
No. 98-162570 be directed to arraign petitioner, try the case and render judgment
thereon as the facts may warrant.

It will be recalled that in the subject Decision of 20 August 2001 this Court reversed
and set aside the Decision of the Court of Appeals of 12 November 1997 as well as
its Resolution of 9 February 1998, this Court holding that Crim. Case No. 98-162570
involves an intra-corporate dispute over which the Securities and Exchange
Commission (SEC) has jurisdiction and not the regular courts. Cognizant however
that The Securities Regulation Code (RA 8799) amending PD 902-A has effectively
vested upon the Regional Trial Courts jurisdiction over all cases formerly cognizable
by the SEC, this Court ordered that Crim. Case No. 98-162570 be transferred to the
appropriate branch of the Regional Trial Court of Manila tasked to handle intra-
corporate matters pursuant to A.M. No. 00-11-3-SC.

As the motion for clarification in effect urges the reversal of the questioned Decision
of the Court of Appeals, this Court in its Resolution of 12 November 2001 resolved
to treat the motion of private respondent MTCP as a motion for reconsideration and
required petitioner to file his comment thereon.

In his Comment petitioner Fabia prays for the denial of MTCP’s motion, arguing that
it does not assign any error on the findings and conclusions of law made by this
Court as it in fact even accepted the ratio decidendi behind the resolution of the
case. Petitioner likewise insists that there is no ambiguity in the Decision as it
clearly mandates the dismissal of the criminal case for estafa filed against him after
a finding that the matter involved an intra-corporate dispute within the jurisdiction
of the SEC.

In its Reply private respondent MTCP stresses that Crim. Case No. 98-162570
remains to be a criminal proceeding and may not be converted into an
administrative action. It reasons that the substance of the assailed Decision of the
Court of Appeals that there is probable cause to indict petitioner for the crime of
estafa was after all not reversed by the Decision of this Court of 20 August 2001 as
only the procedural aspect was modified.



In its Resolution of 17 April 2002 this Court set the case for oral argument on 16
June 2002 during which the principal issue was defined and discussed: Whether the
prosecution for violation of PD 902-A as amended by RA 8799 is without prejudice
to any liability for violation of The Revised Penal Code.

Petitioner Fabia argues that there is no ambiguity in the Decision as it clearly
mandates the dismissal of the criminal case filed before the RTC of Manila upon the
Court's finding that the matter involves an intra-corporate dispute within the
jurisdiction of the SEC, and not of the regular courts. Petitioner concedes that the
dismissal of the criminal action is without prejudice to the filing of an intra-
corporate/civil case for violation of PD 902-A as amended by RA 8799 before the
RTC which currently exercises jurisdiction over corporate matters. However, invoking
the doctrine of primary jurisdiction, petitioner reasons that his corporate/civil
prosecution must first be resolved before the criminal action could be filed. Citing

Saavedra v. Securities and Exchange Commission,[1! petitioner argues that under
the doctrine of primary jurisdiction the public prosecutor in the instant case has no
authority to rule in a preliminary investigation on a criminal charge arising from an
intra-corporate dispute absent prior resolution of the SEC on the matter. Petitioner
notes that Saavedra does not deprive the public prosecutors of their jurisdiction to
determine the propriety of filing criminal cases, but merely calls for a deferment of
the exercise of such criminal jurisdiction pending prior determination by the
pertinent administrative agency of the issues involved in the case. Petitioner
contends that a violation of the doctrine of primary jurisdiction is jurisdictional in
nature and is not rendered moot by RA 8799.

Petitioner also avers that RA 8799 is not a curative statute and hence cannot apply
retroactively. He explains that curative statutes are intended to retroactively apply
to cases pending before their enactment to supply defects, abridge superfluities in
the existing law and curb certain evils, or to correct a situation involving conflicting
jurisdictions - curative effects which are not evident under RA 8799 as the legislative
intent on the transfer of jurisdiction over SEC cases to the regular courts is merely
to enable the SEC to concentrate more on its regulatory functions.

Petitioner stresses that prior to RA 8799 it was the SEC which had primary
jurisdiction over the instant controversy as the governing law then was PD 902-A.
He argues that a subsequent law cannot apply retroactively so as to confer
jurisdiction upon the city prosecutor and/or regular courts to render a decision
which under the law applicable at the time of the rendition of the decision was
clearly outside the competence of the prosecutor or the courts. He clarifies that RA
8799 has retroactive application only insofar as it applies to cases pending before
the SEC and have not yet been submitted for resolution upon its effectivity.

Respondent MTCP does not agree. It maintains that Crim. Case No. 98-162570
subsists, and simultaneously with it, a civil case may be filed for violation of RA
8799. It argues that petitioner is being prosecuted for fraud defined and penalized
under The Revised Penal Code which is not a law administered by the SEC; hence,
the SEC has no jurisdiction over the criminal case as it lies with the regular courts.
It contends however that a civil/intra-corporate case may be filed and prosecuted
simultaneously with the criminal case. It argues that the doctrine of primary
jurisdiction does not apply as there is no controversy between petitioner and private
respondent pending before the SEC or any administrative agency since it filed a
criminal complaint.



Respondent further claims that RA 8799 rendered the doctrine of primary
jurisdiction moot and academic since the rationale behind the prior referral of intra-
corporate controversies to the then SEC before the public prosecutor could act on
them for purposes of criminal prosecution, i.e., to implore the special knowledge,
experience and services of the administrative agency to ascertain technical and
intricate matters, no longer stands since the newly enacted law recognizes that the
regular courts now have the legal competence to decide intra-corporate disputes.
Respondent also argues that Saavedra is not applicable since it involved a pure and
simple intra-corporate controversy, i.e., the ownership of stocks in a corporation,
which is far different from the criminal nature of the instant case.

MTCP likewise claims that RA 8799 has rendered moot and academic the issue of
jurisdiction. It argues that when a case is filed with the court which originally has no
jurisdiction over the case but in the meantime a law is passed vesting that court
with jurisdiction to try the case, the jurisdiction of that court will be sustained on the
theory that the enabling law is curative in nature and therefore has retroactive
effect. It notes that before the jurisdictional issue on the authority of the Office of
the Public Prosecutor of Manila to conduct a preliminary investigation of what was
claimed to be an intra-corporate controversy was resolved with finality, the criminal
case had already been filed with the RTC and, in the meantime, RA 8799 was
enacted transferring the intra-corporate jurisdiction of the SEC to the RTC. There is
thus no cogent reason to divest the RTC of jurisdiction that it has already acquired
over the case.

Section 5 of PD 902-A pertinently provides that the SEC shall have jurisdiction to
hear and decide cases involving (a) devices or schemes employed by, or any acts of,
the board of directors, business associates, its officers or partners, amounting to
fraud and misrepresentation which may be detrimental to the interest of the public
and/or of the stockholders, partners, members of associations or organizations
registered with the Commission, and (b) controversies arising out of intra-corporate
or partnership relations, between and among stockholders, members or associates;
between any or all of them and the corporation, partnership or association of which
they are stockholders, members or associates, respectively.

In synthesis, Sec. 5 of PD 902-A mandates that cases involving fraudulent actions
and devices which are detrimental to the interest of stockholders, members or
associates and directors of the corporation are within the original and exclusive
jurisdiction of the SEC. Taken in conjunction with Sec. 6 of the same law, it will be
gathered that the fraudulent acts/schemes which the SEC shall exclusively
investigate and prosecute are those "in violation of any law or rules and regulations
administered and enforced by the Commission" alone. This investigative and
prosecutorial powers of the SEC are further "without prejudice to any liability for
violation of any provision of The Revised Penal Code."

From the foregoing, it can thus be concluded that the filing of the civil/intra-
corporate case before the SEC does not preclude the simultaneous and concomitant
filing of a criminal action before the regular courts; such that, a fraudulent act may
give rise to liability for violation of the rules and regulations of the SEC cognizable
by the SEC itself, as well as criminal liability for violation of the Revised Penal Code
cognizable by the regular courts, both charges to be filed and proceeded
independently, and may be simultaneously, with the other.



It can be discerned from the affidavit-complaint of MTCP President Exequiel B.
Tamayo that he sufficiently alleged acts sufficient to constitute the crime of estafa as
well as to give rise to a prosecution for violation of PD 902-A. The affidavit-
complaint alleged that petitioner Fabia failed to liquidate his cash advances
amounting to P1,291,376.61. These cash advances were drawn by petitioner in his
capacity as then president of the corporation and include those which were taken
purportedly for the purpose of buying office equipment and appliances which
petitioner however failed to deliver despite demands as he apparently had converted
or misappropriated it to his own use and benefit to the prejudice and damage of
respondent MTCP.

These incidents are cognizable not only by the then intra-corporate jurisdiction of
the SEC but could also very well fall within the criminal jurisdiction of the regular
courts. The acts charged may be in the nature of an intra-corporate dispute as they
involve fraud committed by virtue of the office assumed by petitioner as President,
Director and stockholder in MTCP, and committed against the MTCP corporation, and
therefore violative of SEC rules and regulations. An intra-corporate controversy
involves fraudulent actions and devices which are detrimental to the interest of
stockholders, directors and the corporation. It is one which arises between

stockholders and the corporation. In Abejo v. de la Cruz,[2] the Court held that there
is no distinction, qualification nor any exemption whatsoever, as the provision is
broad and covers all kinds of controversies between stockholders and corporations.
The alleged failure of petitioner to liquidate and settle his cash advances with
respondent MTCP despite demand qualifies as one such controversy.

In the same vein, the alleged fraudulent acts constitute the elements of abuse of
confidence, deceit or fraudulent means, and damage under Art. 315 of The Revised
Penal Code on estafa. In this case, the relationship of the party-litigants with each
other or the position held by petitioner as a corporate officer in respondent MTCP
during the time he committed the crime becomes merely incidental and holds no
bearing on jurisdiction. What is essential is that the fraudulent acts are likewise of a
criminal nature and hence cognizable by the regular courts.

Be that as it may, petitioner argues that a charge of estafa against him cannot
prosper. He insists that no finding of probable cause may be made against him
during a preliminary investigation as a question of accounting still exists between
him and private respondent. Respondent MTCP believes otherwise.

We hold for respondent. Probable cause has been defined as the existence of such
facts and circumstances as would excite the belief, in a reasonable mind, acting on
the facts within the knowledge of the prosecutor, that the person charged was guilty

of the crime for which he was prosecuted.[3] It has been explained as a reasonable
presumption that a matter is, or may be, well founded, such a state of facts in the
mind of the prosecutor as would lead a person of ordinary caution and prudence to
believe, or entertain an honest or strong suspicion, that a thing is so. The term does
not mean "actual and positive cause" nor does it import absolute certainty. It is
merely based on opinion and reasonable belief. Thus a finding of probable cause
does not require an inquiry into whether there is sufficient evidence to procure a
conviction. It is enough that it is believed that the act or omission complained of
constitutes the offense charged, as there is a trial for the reception of evidence of

the prosecution in support of the charge.[*]



