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THIRD DIVISION

[ G.R. No. 148766, January 22, 2003 ]

JOSE V. SALVADOR, PETITIONER, VS. PHILIPPINE MINING
SERVICE CORPORATION, RESPONDENT.




DECISION

PUNO, J.:

Respondent PHILIPPINE MINING SERVICE CORPORATION was established in
1980 by Japanese investors Kawatetsu Mining Co., Ltd. and Kawasaki Steel
Corporation to develop dolomite deposits in Cebu. Respondent exports quality
dolomite ore for use in the manufacture of steel, glass and fertilizer.

Ore undergoes the following process: first, it is extracted and loaded to respondent’s
dump trucks. It then goes through a series of crushing process by heavy equipment.
Thereafter, three (3) products are produced: lumpy ore, fine ore and –8 mesh.
Each product is then deposited in three (3) separate stockpiles for sale.

The lumpy ore stockpile and the fine ore stockpile are adjacent to each other,
separated only by a concrete dividing wall to prevent contamination or spillage from
one side to the other.[1] Contamination usually results during pushing or scraping of
the product by a bulldozer in the ground level.[2] In cases of contamination or
spillage, the foreman, after his shift, accomplishes a report regarding the details
thereof. Contaminated ore products are likewise segregated and stored in a
separate stockpile for sale by respondent or for use in its civil works. Hence,
contaminated ore is also categorized as a product of the respondent.

Petitioner JOSE V. SALVADOR was first employed by respondent in 1981. He rose
from the ranks and assumed the position of Plant Inspection Foreman in 1991. He
was tasked to: (1) supervise plant equipment and facility inspection; (2) confirm
actual defects; (3) establish inspection standards and frequency; (4) analyze
troubles and recommend counter measures; and (5) prepare weekly/monthly
inspection schedule.[3]

As early as March 1, 1985, respondent instituted the “shift boss” scheme whereby
the foreman from the Plant Section and the foreman from the Mining Section rotate
as shift boss throughout their night shift to oversee and supervise both the mining
and plant operations. The shift boss was entrusted with the care, supervision
and protection of the entire plant.[4]

Aside from his employment with respondent, petitioner co-owned and managed
LHO-TAB Enterprises, with his partner Ondo Alcantara. They were engaged in the
manufacture and sale of hollow blocks.[5]



On September 29, 1997, petitioner’s employment relation with respondent was
tainted with charges of pilferage and violation of company rules and policy,
resulting to loss of confidence.

Respondent’s evidence disclose that on September 29, 1997, at about 9:30 a.m.,
Koji Sawa, respondent’s Assistant Resident Manager for Administration, was on his
way back to his office in the plant. He and his driver, Roberto Gresones, saw
petitioner operating respondent’s payloader, scooping fine ore from the stockpile and
loading it on his private cargo truck. As the truck was blocking the access road
leading to the stockyard’s gate, Sawa’s car stopped near the stockpile and the driver
blew the horn thrice. Petitioner did not hear him because of the noise emanating
from his operation of the payloader. Sawa’s driver found a chance to pass through
when the payloader maneuvered to get another scoop from the fine ore stockpile.

As it was contrary to respondent’s standard operating procedure for the
plant foreman to operate the payloader, Sawa went to the administration office
to check the delivery receipt covering the loading operation of petitioner that
morning. However, sales-in-charge Eduardo Guangco was in the wharf, overseeing
the loading of respondent’s product. Hence, it was only in the afternoon that Sawa
was able to verify the delivery receipt covering petitioner’s loading transaction. The
delivery receipt showed that it was dolomite spillage that was purchased by
buyer Ondo Alcantara, not the fine ore that he saw petitioner loading on his truck.
The receipt also showed it was not the respondent but Alcantara, the buyer,
who was responsible for loading the spillage he purchased from the plant.

On the same day and on the basis of his initial findings, Sawa instructed Antonio
Plando, Assistant Department Manager for Administration, to investigate the
incident. The investigation established the following:

(1) petitioner owned the private cargo truck used by the buyer, Alcantara; petitioner,
during company time, loaded the fine ore on his truck using respondent’s payloader;

(2) dolomite spillage was purchased and supposed to be picked up by Alcantara that
day and not fine ore, as shown in the delivery receipt, dated September 18, 1997;

(3) it was noted on the delivery receipt that the purchase was “care of (petitioner)
Salvador” which facilitated the release of the products from the compound;

(4) as the buyer, Alcantara, was supposed to pick up the dolomite spillage his
company purchased, he should have provided his own manpower to manually haul
the product on the private truck; petitioner should not have used respondent’s
payloader; and

(5) the hauling witnessed by Sawa and his driver on said date was Alcantara’s sixth
(6th) withdrawal as he has already withdrawn six (6) tons of respondent’s product
on previous occasions.

In a show-cause letter,[6] dated September 30, 1997, respondent formally charged
petitioner with the following: (1) doing personal or unofficial work on company time
using respondent’s equipment and materials; (2) defrauding the respondent by
loading fine ore, instead of dolomite spillage; and (3) breach of trust and confidence
reposed on him by respondent.



In reply,[7] petitioner explained that, on said date and time, while he was clearing
the contaminated area near the divider of the two (2) stockpiles, his private cargo
truck arrived as it was supposed to withdraw two (2) tons of dolomite spillage
ordered by Alcantara. Petitioner claimed that to save time, he deemed it best to
dump the contaminated fine ore, classified as spillage, on his private truck, instead
of using the payloader in going back and forth to the stockpile and spillage area.
When he noticed Sawa in the vicinity of the stockpiles, petitioner alleged
that he stopped what he was doing as he was sure that Sawa would
misunderstand the situation. Petitioner also expressed his apologies to
respondent about the incident. He further explained that his action in personally
cleaning up the contamination was pursuant to the instruction he received from his
department head, Engineer Tan, to monitor and clean any contamination in the
area.

A formal investigation regarding the incident was conducted by respondent on
October 14, 1997. Petitioner appeared with the labor union president and
representative and an FFW representative. Nothing came out of it as petitioner and
his companions questioned the propriety of going through the investigation without
first submitting the issue to the grievance procedure. The investigation was reset to
October 16, 1997.[8]

In the next scheduled investigation, petitioner and his companions reiterated their
objection to its continuance. With petitioner’s adamant refusal to proceed with the
formal investigation, respondent was left with no choice but to consider him to have
waived his right to be afforded due process. The parties agreed that respondent
could proceed to evaluate the documents on hand and base its decision thereon.[9]

Accordingly, on November 7, 1997, respondent found petitioner guilty of fraud,
serious misconduct, breach of trust and confidence, violation of the
company’s rules and regulations and violation of his contractual obligations
with respondent company. Petitioner’s services were terminated.[10]

Petitioner filed a complaint for illegal dismissal with the Labor Arbiter. According to
petitioner, on September 29, 1997, he reported for work at the plant at 7:00 a.m.
and was on duty as shift boss until 12:00 midnight. At about 9:00 to 9:30 a.m., he
went to the stockyard for inspection. While checking the stockpiles, he saw that
some lumpy ore mixed with and spilt over the fine ore near the divider of the two
stockpiles. Further examination revealed that there was a cluster of lumpy ore
buried at the base of the fine ore stockpile. Petitioner immediately took action to
clean the contamination. He left the stockyard and went to the plant across the
highway to secure his dust foe. When he returned to the stockyard, he saw that his
private cargo truck has arrived. His truck was hired by his business partner, Ondo
Alcantara, to haul dolomite spillage which their business purchased from
respondent. Petitioner claimed that, in order to save time, he personally operated
respondent’s payloader, scooped the contaminated fine ore in the stockpile and
loaded it on his private cargo truck. It was while he was hauling the
contaminated fine ore that Sawa saw him.

After evaluating the pleadings and position of the parties, the Labor Arbiter found
for the petitioner. However, considering the antagonistic relations between the



parties, reinstatement of the petitioner was not ordered. Instead, the labor arbiter
awarded petitioner separation pay of one half month for every year of service. No
backwages were awarded as the labor arbiter noted that petitioner
committed indiscretions amounting to gross neglect of duty which rendered
him undeserving of the benefit. The dispositive portion of said Decision reads:

“WHEREFORE, premises considered, judgment is hereby rendered
declaring the complainant’s dismissal illegal and directing the Philippine
Mining Service Corporation to pay complainant the sum of One Hundred
Four Thousand Five Hundred Eighty (P104,580.00) Pesos in concept of
separation pay and Ten Thousand Four Hundred Fifty-Eight (P10,458.00)
Pesos as attorney’s fees.


 

x x x x x x x x x




SO ORDERED.”[11]



Both parties appealed to the National Labor Relations Commission (NLRC). Petitioner
claimed for payment of a higher amount of separation pay (equivalent to one month
pay for every year of service), backwages and moral and exemplary damages.[12]

Respondent, on the other hand, insisted that petitioner’s dismissal was for just
causes as he was guilty of all the charges when he loaded on his truck fine ore from
the stockpile. Respondent claimed that petitioner’s excuse that what he loaded was
contaminated fine ore was an afterthought.[13]




In its Decision, dated October 29, 1999,[14] the NLRC upheld the illegal dismissal
findings of the labor arbiter and partially granted petitioner’s appeal, thus:



“WHEREFORE, premises considered the appeal filed by the complainant
is PARTIALLY GRANTED and the appeal filed by the respondent PMSC is
DISMISSED. The decision of the Executive Labor Arbiter Reynoso A.
Belarmino dated 30 September 1998 is MODIFIED, to wit:



Ordering respondent Philippine Mining Service Corporation
(PMSC) to reinstate the complainant without loss of seniority
rights and to his full backwages and allowances computed
from 7 November 1997 up to the time of his actual
reinstatement. Should reinstatement is (sic) no longer feasible
for whatever reason, the respondent may opt to pay
complainant separation pay in lieu of reinstatement equivalent
to one (1) month pay for every year of service. The
respondent is likewise ordered to pay complainant attorney’s
fees equivalent to ten (10%) percent of the total award.



The backwages due complainant as of October 31, 1999 is in the total
amount of P345,767.57 as computed per Annex ‘A’ hereof.




SO ORDERED.”



Assailing the NLRC decision, respondent appealed[15] to the Court of Appeals.



On March 13, 2001, the Court of Appeals reversed and set aside the NLRC decision.



It ruled that there was valid and just cause for petitioner’s dismissal as it was
proved that he was guilty of pilferage, serious misconduct and dishonesty.[16]

Petitioner thus sought recourse to this Court and raised the following issues:

“I



THE HONORABLE COURT OF APPEALS GRAVELY ERRED IN HOLDING
THAT RESPONDENT HAD PROVED BY PREPONDERANCE OF EVIDENCE
THAT PETITIONER’S DISMISSAL WAS LEGAL AND FOR JUST CAUSE,
WHICH COLLIDES WITH THE FINDINGS OF BOTH THE LABOR ARBITER
AND THE NLRC BASED ON SUBSTANTIAL EVIDENCE THAT PETITIONER’S
DISMISSAL WAS ILLEGAL. MOREOVER, THE APPELLATE COURT
OVERLOOKED THE PRINCIPLE THAT PREPONDERANCE OF EVIDENCE AS
A QUANTUM OF PROOF DOES NOT APPLY TO LABOR CASES BUT ONLY TO
CIVIL CASES.


 

II




THE HONORABLE COURT OF APPEALS SERIOUSLY ERRED IN HOLDING
THAT EVEN IF CONTAMINATED ORE WAS LOADED ON THE CARGO TRUCK
AND NOT THE FINE ORE, STILL PETITIONER WAS GUILTY OF PILFERAGE
SINCE THE SALE WAS FOR DOLOMITE SPILLAGE, AND IN NOT GIVING
CREDENCE TO PETITIONER’S CLAIM THAT CONTAMINATED ORE IS
CLASSIFIED AS SPILLAGE.


 

III




THE HONORABLE COURT OF APPEALS GRAVELY ERRED IN HOLDING
THAT RESPONDENT’S ALLEGATION THAT PETITIONER LOADED FINE ORE
ON SEPTEMBER 29, 1997 WAS SUPPORTED BY OTHER CONVINCING
EVIDENCE.


 

IV




THE HONORABLE COURT OF APPEALS SERIOUSLY ERRED IN HOLDING
THAT PERSONAL INTEREST HAD LED PETITIONER TO HAUL THE
CONTAMINATED ORE HIMSELF WHICH WAS AGAINST COMPANY
PROCEDURE.


 

V



THE HONORABLE COURT OF APPEALS GRAVELY ERRED IN HOLDING
THAT IT WAS NOT NECESSARY THAT THE MANAGEMENT SHOULD BE
ABLE TO ACCOST PETITIONER RED-HANDED IN THE ACT OF PILFERAGE
BECAUSE PETITIONER ADMITTED THAT HE WAS LOADING
CONTAMINATED ORE ON THE CARGO TRUCK WHEN WHAT WAS BOUGHT
WAS DOLOMITE SPILLAGE AND THAT NUMEROUS EVIDENCE WAS
PRESENTED TO SHOW THAT PETITIONER WAS LOADING FINE ORE AND
NOT CONTAMINATED ORE AS HE CLAIMED.”





