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REPUBLIC OF THE PHILIPPINES, PETITIONER, VS. SPS.
TEODORO AND DELIA KALAW, RESPONDENTS.

DECISION

DAVIDE JR., CJ.:

Challenged in this petition for review is the adjudication in favor of the respondents
of a parcel of land described as Lot 1811, Cad-450, Los Bafios Cadastre, containing
an area of 540 square meters, more or less, located at Batong Malake, Los Banos,
Laguna.

On 3 July 1978, respondents Spouses Teodoro Kalaw and Delia Thalia-Kalaw
purchased from their father Nicolas Kalaw the said parcel of land, as evidenced by a

Deed of Sale of Unregistered Parcel of Land.[l!] On 25 November 1997, the

respondents filed with the Regional Trial Court of Calamba, Laguna, an application[2]
for the registration in their names of the said parcel of land, which was docketed as
RTC LRC No. 122-97-C.

Petitioner Republic of the Philippines, represented by the Director of Lands through

the Office of the Solicitor General (0SG), filed an Oppositionl3! to the application on
the following grounds: (1) neither the respondents nor their predecessors-in-
interest have been in open, continuous, exclusive, and notorious possession and
occupation of the land in question for thirty years; (2) the muniments of title and
tax declarations of the respondents do not constitute competent and sufficient
evidence of a bona fide acquisition of the land applied for, and do not appear to be
genuine; (3) the respondents can no longer claim ownership in fee simple on the
basis of Spanish title or grant, since they failed to file the appropriate application for
registration within the period of six months from 16 February 1976, as required by
Presidential Decree No. 892; and (4) the parcel of land applied for forms part of the
public domain and is not subject to private appropriation.

During the initial hearing on 12 October 1998, the respondents marked and offered
in evidence their exhibits proving compliance with the jurisdictional requirements.
Since no opposition was presented from the public, a general default was declared

by the trial court.[4]

The respondents presented as first witness Mr. Robert C. Pangyarihan, Chief of the
Surveys Division, Land Management Bureau, Department of Environment and

Natural Resources (DENR), Region IV-A. He identified the Advance Planl®] for Lot

1811 and the Technical Description,[6] which were both verified and found correct by
the former Chief of the Surveys Division, Danilo A. Arellano, as well as the

Certification[”] of 27 August 1998 which he himself issued stating therein that “Lot



1811 of Cad-450, Los Bafos Cadastre, covered by plan Ap-04-011535 is not a
portion of, and or identical to, any previously approved isolated survey.”

The second witness Rodolfo S. Gonzales, Land Management Investigator of the
Community Environment and Natural Resources Office (CENRO), DENR, Los Banios,

Laguna, confirmed his Report[s] dated 12 October 1998 that after conducting an
ocular inspection of the land subject of the application, he found that that the
property is not covered by any patent or title, but by a public land application of

Nicolas Kalaw.[°]

To prove possession, the respondents presented Roberto Sta. Maria and Ignacio
Nufiez. Sta. Maria, who was 69 years old when he took the witness stand, testified
that he was employed in 1960 by Teodoro Kalaw as a mechanic of Chit’s Theater, a
movie house located at Batong Malake, Los Bafios, Laguna. Since that time no

person had ever made a claim over the land where the theater was located.[10] For
his part, Nunez, who was 74 years old at the time he testified, declared that Nicolas
Kalaw bought the subject property from his (Ignacio’s) mother, Silvina Banasihan,
and thereafter took possession thereof. No person had ever claimed possession or

ownership over the said property until it was sold to Teodoro Kalaw.[11]

The testimony of respondents’ other witness Susan Kalaw Pua was dispensed with
after the public prosecutor agreed to stipulate on the proposed testimony of the
witness that (1) she was the attorney-in-fact of her father, Teodoro Kalaw, who was
abroad; (2) the land in question was bought by her father from her grandfather; (3)
her father had been religiously paying the real estate taxes on the subject property.

[12] In lieu of her oral testimony, the respondents marked in evidence Susan'’s
special power of attorney, certified photocopies of the deed of salel13] executed by
Nicolas Kalaw in favor of the respondents and Tax Declaration No. 005-0528[14] in

their names; and certifications issued by the Treasurer’s Office of Los Bafios,
Laguna, that the taxes due on the property had been fully paid up to December

1998[15] and that there is “no tax delinquency.”[16]

On 11 February 1999 the trial court, acting on the Report[17] dated 11 January 1999
of Director Felino M. Cortez, Department on Registration, LRA, directed the Land
Management Bureau of Manila, the CENRO of Los Bafos, Laguna, and the Forest
Management Bureau of Manila to submit a report on the status of the subject parcel
of land by determining whether the said lot or any portion thereof was already
covered by a land patent, and was within the area classified as alienable and
disposable land of the public domain. It also ordered the Lands Management Sector
to verify the discrepancy in area and boundaries pointed out by Director Cortez and

to make the necessary correction.[18]

On 20 May 1999, the trial court issued an Order[1°] directing the respondents to
secure and submit the final report of the LRA within fifteen days from receipt of the

order. No final report having been submitted, the trial court, in its Orderl20] of 13
July 1999, dismissed the application for registration for insufficiency of evidence.

Subsequently, on 22 July 1999, the trial court received the Supplementary
Reportl21] of Director Cortez informing it of the correct tie line of Lot 1811 and that



when the corrected tie line was applied in the replotting of plan Ap-04-011535, Lot
1811, Cad-450, Los Bafhos Cadastre, “no more discrepancy exists without any
change in its area and boundaries.”

On 5 August 1999, the trial court rendered a decision[22] adjudicating the subject
property in favor of the respondents and directing the issuance of a decree of
registration once the decision becomes final and executory.

In its motion for reconsideration,[23] the petitioner, through the OSG, pointed out
that the trial court did not acquire jurisdiction over the case because the tracing

cloth plan, a jurisdictional requirement, was not presented.[24] The respondents
opposed the motion, arguing that the polyteline cloth plan was forwarded by the
Clerk of Court to the LRA, and that besides, such issue was not raised during the

hearing of the petition. In its Order of 7 December 1999,[25] the trial court denied
the motion on the ground that no substantial arguments were adduced to warrant
the reversal of the decision.

The petitioner appealed from the decision to the Court of Appeals contending that
the trial court erred in granting the application for land registration because (1)
Teodoro Kalaw is a citizen of the United States of America; (2) the original tracing
cloth plan was not marked and presented in evidence; and (3) the respondents
failed to establish open, continuous, exclusive, and notorious possession and
occupation of the subject land.

In its 23 August 2002 Decision,[26] the Court of Appeals affirmed in toto the
decision of the trial court. It brushed aside the first assigned error for having been
raised for the first time on appeal. As to the second assigned error, it pointed out
that there was no need to mark and submit in evidence the original tracing cloth
plan because the identity of the subject lot was sufficiently established by the
documents attached to the application of the respondents. As regards the last
assigned error, the Court of Appeals declared that since it is a question of fact, the
trial court’s evaluation of the testimonies of the witnesses is received on appeal with
the highest respect and should not, therefore, be disturbed.

Obviously unsatisfied with the decision of the Court of Appeals, the petitioner came
to us via this petition for review. It alleged that the Court of Appeals committed
reversible error in not finding that the respondents failed to prove adverse and
continuous possession of the property for thirty years since 12 June 1945 or earlier,
and in not finding that respondent Teodoro Kalaw is not qualified to own lands in the
Philippines because he is an American citizen.

In our Resolution of 18 August 2003[27] requiring the parties to submit their
respective memoranda, we specifically stated:

No new issues may be raised by a party in his/its Memorandum and the
issues raised in his/its pleadings but not included in the Memorandum
shall be deemed waived or abandoned.

Being summations of the parties’ previous pleadings, the Court may
consider the Memoranda alone in deciding or resolving this petition.



In its Memorandum, the petitioner did not pursue anymore the issue of Teodoro
Kalaw’s citizenship. Hence, such issue is deemed abandoned conformably to the
above-quoted Resolution. Moreover, the issue of non-submission of the original
tracing cloth plan raised in the said Memorandum may neither be considered, it
being a new issue for not having been raised as an error in the petition filed with
this Court. The ruling of the Court of Appeals thereon shall stand.

What, therefore, remains to be resolved is whether the Court of Appeals erred in
affirming the trial court’s decision granting respondents’ application for registration.

The respondents maintain that the parcel of land subject of original registration is a
private land previously owned by Silvina Banasihan, whose prior ownership and
possession was never disputed. As such, its registration is authorized under Section
14, paragraph 2, of P.D. No. 1529, which does not require proof of open, adverse,
and continuous possession by their predecessors since 12 June 1945 or earlier. It is
sufficient that they prove open, public, and adverse possession for at least thirty
years prior to the filing of the application for registration pursuant to Articles 1118,
1137, and 1138 of the Civil Code. And, that 30-year period should be reckoned not
from 12 June 1945 or earlier, but from 1960 when respondents’ father and
predecessor-in-interest Nicolas Kalaw purchased the property from its previous
owner Silvina Banasihan.

Such claim of the respondents that the land subject of their application for

registration is a private land is belied by their own evidence. The sworn report[28]
submitted by respondent’s own witness Rodolfo Gonzales states that the subject
property is “covered by FPA (IV-3) 11988 Nicolas Kalaw-applicant.” In his testimony
in court, Mr. Gonzales confirmed that the land in question is “covered by a public

land application of a certain Nicolas Kalaw,”[2°] the father of respondent Teodoro
Kalaw. He also declared that such free patent application (FPA) was still pending

approval in his office.[30]

With these documentary and testimonial evidence adduced by the respondents
themselves showing that the subject parcel of land is covered by a public land or
free patent application, they cannot now claim that the land is a private land, which
can be acquired by prescription pursuant to Articles 1118, 1137, and 1138 of the
Civil Code.

Neither can the respondents take refuge in the letter[31] of Isidro L. Mercado of
CENRO informing the trial court’s Clerk of Court that the subject lot is within the
disposable land under Land Classification Project No. 15 of Los Bafios, Laguna,
certified and declared as such on 31 December 1925. Nowhere is it stated that the
said land is private and not part of the public domain.

Likewise, we find no basis in the Court of Appeals’ statement that “the
Supplementary Report submitted and presented by the LRA dated June 29, 1999
thru Felino Cortez, Director of the Department of Registration, states that there is
no legal obstacle or impediment for the registration of the subject property, which
therefore removes the same from being within the coverage and classification within

the public domain.”[32] After a cursory reading of that Report, we found no such
statement, not even an implied one. It only recommended that “the corrected tie

line of the subject lot ... be approved.”t33]



Since the subject property is admittedly part of the public domain, the applicable
provision is Section 48(b) of C.A. 141, as amended.

The OSG argues that respondents failed to prove adverse and continuous possession
of the property for thirty years since 12 June 1945. The OSG must have been
confused by our previous decisions regarding the requirement of a 30-year period of
open, adverse, and continuous possession for judicial confirmation of imperfect title.
It must be pointed out that such 30-year period was based on the provisions of

Section 48(b) of C.A. No. 141, as amended by Republic Act No. 1942,[34] which
read:

Section 48. The following described citizens of the Philippines, occupying
lands of the public domain or claiming to own any such lands or an
interest therein, but whose titles have not been perfected or completed,
may apply to the Court of First Instance of the province where the land is
located for confirmation of their claims and the issuance of a certificate of
title therefor, under the Land Registration Act, to wit:

(b) Those who by themselves or through their predecessors-
in-interest have been in open, continuous, exclusive, and
notorious possession and occupation of agricultural lands of
the public domain, under a bona fide claim of acquisition of
ownership, for at least thirty years immediately preceding the
filing of the application for confirmation of title except when
prevented by war or force majeure. These shall be
conclusively presumed to have performed all the conditions
essential to a Government grant and shall be entitled to a
certificate of title under the provisions of this chapter.

However, on 25 January 1977, during the martial law regime, then President
Ferdinand Marcos enacted P.D. No. 1073, whose Section 4 provides:

SEC. 4. The provisions of Section 48(b) and Section 48(c), Chapter VIII,
of the Public Land Act are hereby amended in the sense that these
provisions shall apply only to alienable and disposable lands of the public
domain which have been in open, continuous, exclusive and notorious
possession and occupation by the applicant himself or through his
predecessor-in-interest, under a bona fide claim of acquisition of
ownership, since June 12, 1945.

Thus, in the present version of Section 48(b) of C.A. No. 141, as amended by P.D.
No. 1073, the phrase “for at least thirty years” was substituted with the phrase
“since June 12, 1945, or earlier.” The date “"12 June 1945” was reiterated in Section

14(1) of P. D. No. 1529,[35] otherwise known as the Property Registration Decree,
which provides:

SEC. 14. Who may apply. — The following persons may file in the proper
Court of First Instance [now Regional Trial Court] an application for
registration of title to land, whether personally or through their duly



