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THIRD DIVISION

[ A.M. NO. RTJ-06-2011 [FORMERLY OCA I.P.I.
NO. 04-2083-RTJ], August 07, 2006 ]

IMELDA S. ENRIQUEZ, PETITIONER, VS. JUDGE OLEGARIO R.
SARMIENTO, JR. RESPONDENT.




D E C I S I O N

CARPIO MORALES, J.:

The facts that gave rise to the filing of the present administrative case, as culled
from the rollo, follow:

Following the death in Cebu City of one Mark James Enriquez on July 21, 2003, Cebu
City Prosecutor Jesus P. Feliciano filed before the Regional Trial Court (RTC) of Cebu
on July 23, 2003 an Information[1] charging Sherwin Que a.k.a. Bungol, a certain
Junjun, and nine Does with Murder.

Warrants for the arrest[2] of Sherwin Que a.k.a. Bungol, John Doe, Peter Doe, Paul
Doe, Richard Doe, Arnold Doe, Dexter Doe, James Doe, Robert Doe, and Arthur Doe
were thereupon issued by the Executive Judge of the Cebu RTC.

On the invitation[3] of the 7th Regional Criminal Investigation and Detection Group
Unit (CIDGU) at Camp Sotero Cabahug in Cebu City, Anthony John Apura (Apura),
accompanied by his father, repaired to said office on August 1, 2003.

An "Inquest Investigation" of Apura was conducted on August 2, 2003, a Saturday,
by a prosecutor who recommended the impleading of Apura as co-accused in the
case. A warrant for Apura's arrest was on even date issued by Judge Apolinario
Taypin, Presiding Judge of Branch 12 of the Cebu RTC, who was on duty that day.[4]

Apura was immediately arrested and detained.

Apura assailed the legality of his arrest via a "Motion to Dismiss" the Information,
which he filed on August 5, 2003 before Branch 24 of the Cebu RTC to which the
case was raffled.

By Order of August 13, 2003, Branch 24 Presiding Judge Olegario R. Sarmiento, Jr.,
herein respondent, "believ[ing] that there [wa]s lack of preliminary investigation,"
ordered the remand of the case against Apura to the Cebu City Prosecutor's Office
for preliminary investigation, and ordered Apura's release from custody on a bail of
P20,000. Respondent's said Order reads:

Accused-movant Anthony John Apura alleged in his Motion to Dismiss
that his arrest was illegal because he [went] to the police station upon
invitation but immediately thereafter he was placed under custody of the
police. His arrest does not fall under a warrantless arrest nor it is within



the purview of "hot pursuit" concept, considering that the subject
incident happened on July 19, 2003 and he was placed under arrest
on August 2, 2003.

The Court believes that there is lack of preliminary investigation on the
part of accused Anthony John Apura. The warrant of arrest issued on July
24, 2003 on the basis of the original information filed on July 24, 2003
cannot be made as valid basis for the arrest of the accused Anthony John
Apura on August 2, 2003. The court notes that accused Anthony John
Apura is not the certain "Junjun" mentioned in the original Information.

What appalled the Court is the manner by which the accused was placed
under custody. The actuation wherein a person is invited to the police
station for investigation and to place said person under detention when
his appearance therein was only to explain his side thereof, is foreboding.

WHEREFORE, short of declaring the arrest of movant illegal, and acting
on the Motion to Dismiss, remand this case to the Cebu City Prosecution
Office for Prosecutor Jesus Feliciano to conduct preliminary investigation
on Anthony John Apura and said accused is ordered released from
custody, being admitted to bail in the amount of PhP 20,000.000
in cash, pending preliminary investigation, pursuant to Section 7 of
Rule 112.

Furnish parties and counsels copy of this Order and Prosecutor Feliciano,
who is directed to submit his preliminary investigation report sixty (60)
days from today.[5] (Emphasis and underscoring supplied)

Hence, arose the present administrative complaint filed on September 7, 2004 by
petitioner Imelda S. Enriquez, the mother of the deceased Mark James Enriquez,
against respondent for knowingly rendering an unjust order and gross ignorance of
the law and procedure for ordering the release of Apura on bail without first
conducting a hearing for the purpose.




To the complaint, respondent gives the following comment:



Respondent judge was trying to check the abuse committed by the State
through its law enforcement agency upon the rights of an accused person
guaranteed to him by no less than the Constitution. The inquest
proceedings which followed . . . the "invitation" was [sic] highly irregular.
The prosecutors knew this fact, which is why, during the hearing on the
"Motion to Dismiss", they agreed for [sic] the remand of the record for
preliminary investigation.




Had he granted the Motion to Dismiss, on the ground that the trial court
did not acquire jurisdiction over the person of Apura because of the
illegal arrest, accused would be released just the same. Yet, to strike a
balance of the possible abuse on the rights of accused and the effort of
the police at prosecution of crimes, respondent did not categorically
declare the arrest illegal but allowed the accused to post cash bail bond
with an accompanying "hold-departure" order. At least, to get hold of the



accused while preliminary investigation is conducted.[6] (Emphasis and
underscoring supplied)

By Report dated October 4, 2005, the Office of the Court Administrator (OCA),
finding that respondent violated Section 7, Rule 114 of the Revised Rules of Criminal
Procedure reading:



SEC. 7. Capital offense or an offense punishable by reclusion perpetua or
life imprisonment, not bailable. – No person charged with a capital
offense, or an offense punishable by reclusion perpetua or life
imprisonment, shall be admitted to bail when evidence of guilt is strong,
regardless of the stage of the criminal prosecution,



recommended that respondent be fined in the amount of P21,000 for gross
ignorance of the law.[7] 




By Resolution[8] dated December 14, 2005, this Court ordered the parties to
manifest whether they are submitting the case on the basis of the pleadings/records
already filed and submitted, within ten days from notice. Respondent responded in
the affirmative in a Manifestation[9] received on January 27, 2006 to which he
attached additional papers in support of his case. On petitioner's part, she also
responded in the affirmative by Manifestation[10] received on January 31, 2006.




An application to bail from Murder, for which Apura was indicted on August 2, 2003
when it was a capital offense,[11] now punishable by reclusion perpetua, calls for a
hearing, as called for under Section 8 of Rule 114 reading:



SEC. 8. Burden of proof in bail application. – At the hearing of an
application for bail filed by a person who is in custody of the commission
of an offense punishable by death, reclusion perpetua, or life
imprisonment, the prosecution has the burden of showing that evidence
of guilt is strong. The evidence presented during the bail hearing shall be
considered automatically reproduced at the trial but, upon motion of
either party, the court may recall any witness for additional examination
unless the latter is dead, outside the Philippines, or otherwise unable to
testify. (Italics in the original),



in order to determine whether the evidence of guilt against the accused is strong.
[12] 




In the case at bar, respondent ordered Apura to be released on bail, without
conducting a prior hearing.




The lack of preliminary investigation, in light of the finding that Apura was not
lawfully arrested without warrant, he having gone to the CIDGU in response to its
invitation, did not justify respondent's disregard of the mandatory procedure
governing the grant of bail. 




Indeed, a preliminary investigation should have been conducted before the filing of
the Amended Information. A preliminary investigation is a proceeding distinct from
an inquest. A preliminary investigation is "an inquiry or proceeding to determine
whether there is sufficient ground to engender a well-founded belief that a crime


