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SECOND DIVISION

[ G.R. NO. 149019, August 15, 2006 ]

DELSAN TRANSPORT LINES, INC., PETITIONER, VS. AMERICAN
HOME ASSURANCE CORPORATION, RESPONDENT.




D E C I S I O N

GARCIA, J.:

By this petition for review on certiorari under Rule 45 of the Rules of Court,
petitioner Delsan Transport Lines, Inc. (Delsan hereafter) assails and seeks to set
aside the Decision,[1] dated July 16, 2001, of the Court of Appeals (CA) in CA-G.R.
CV No. 40951 affirming an earlier decision of the Regional Trial Court (RTC) of
Manila, Branch IX, in two separate complaints for damages docketed as Civil Case
No. 85-29357 and Civil Case No. 85-30559.

The facts:

Delsan is a domestic corporation which owns and operates the vessel MT Larusan.
On the other hand, respondent American Home Assurance Corporation (AHAC for
brevity) is a foreign insurance company duly licensed to do business in the
Philippines through its agent, the American-International Underwriters, Inc. (Phils.).
It is engaged, among others, in insuring cargoes for transportation within the
Philippines. 

On August 5, 1984, Delsan received on board MT Larusan a shipment consisting of
1,986.627 k/l Automotive Diesel Oil (diesel oil) at the Bataan Refinery Corporation
for transportation and delivery to the bulk depot in Bacolod City of Caltex Phils., Inc.
(Caltex), pursuant to a Contract of Afreightment. The shipment was insured by
respondent AHAC against all risks under Inland Floater Policy No. AH-IF64-
1011549P and Marine Risk Note No. 34-5093-6.

On August 7, 1984, the shipment arrived in Bacolod City. Immediately thereafter,
unloading operations commenced. The discharging of the diesel oil started at about
1:30 PM of the same day. However, at about 10:30 PM, the discharging had to be
stopped on account of the discovery that the port bow mooring of the vessel was
intentionally cut or stolen by unknown persons. Because there was nothing holding
it, the vessel drifted westward, dragged and stretched the flexible rubber hose
attached to the riser, broke the elbow into pieces, severed completely the rubber
hose connected to the tanker from the main delivery line at sea bed level and
ultimately caused the diesel oil to spill into the sea. To avoid further spillage, the
vessel's crew tried water flushing to clear the line of the diesel oil but to no avail. In
the meantime, the shore tender, who was waiting for the completion of the water
flushing, was surprised when the tanker signaled a "red light" which meant stop
pumping. Unaware of what happened, the shore tender, thinking that the vessel
would, at any time, resume pumping, did not shut the storage tank gate valve. As



all the gate valves remained open, the diesel oil that was earlier discharged from the
vessel into the shore tank backflowed. Due to non-availability of a pump boat, the
vessel could not send somebody ashore to inform the people at the depot about
what happened. After almost an hour, a gauger and an assistant surveyor from the
Caltex's Bulk Depot Office boarded the vessel. It was only then that they found out
what had happened. Thereafter, the duo immediately went ashore to see to it that
the shore tank gate valve was closed. The loss of diesel oil due to spillage was
placed at 113.788 k/l while some 435,081 k/l thereof backflowed from the shore
tank.

As a result of spillage and backflow of diesel oil, Caltex sought recovery of the loss
from Delsan, but the latter refused to pay. As insurer, AHAC paid Caltex the sum of
P479,262.57 for spillage, pursuant to Marine Risk Note No. 34-5093-6, and
P1,939,575.37 for backflow of the diesel oil pursuant to Inland Floater Policy No.
AH-1F64-1011549P.

On February 19, 1985, AHAC, as Caltex's subrogee, instituted Civil Case No. 85-
29357 against Delsan before the Manila RTC, Branch 9, for loss caused by the
spillage. It likewise prayed that it be indemnified for damages suffered in the
amount of P652,432.57 plus legal interest thereon.

Also, on May 5, 1985, in the Manila RTC, Branch 31, AHAC instituted Civil Case No.
85-30559 against Delsan for the loss caused by the backflow. It likewise prayed
that it be awarded the amount of P1,939,575.37 for damages and reasonable
attorney's fees. As counterclaim in both cases, AHAC prayed for attorney's fees in
the amount of P200,000.00 and P500.00 for every court appearance. 

Since the cause of action in both cases arose out of the same incident and involved
the same issues, the two were consolidated and assigned to Branch 9 of the court.

On August 31, 1989, the trial court rendered its decision[2] in favor of AHAC holding
Delsan liable for the loss of the cargo for its negligence in its duty as a common
carrier. Dispositively, the decision reads:

WHEREFORE, judgment is hereby rendered:



A). In Civil Case No. 85-30559:



(1) Ordering the defendant (petitioner Delsan) to pay plaintiff
(respondent AHAC) the sum of P1,939,575.37 with interest thereon
at the legal rate from November 21, 1984 until fully paid and
satisfied; and




(2) Ordering defendant to pay plaintiff the sum of P10,000.00 as
and for attorney's fees.




For lack of merit, the counterclaim is hereby dismissed.



B). In Civil Case No. 85-29357:



(1) Ordering defendant to pay plaintiff the sum of P479,262.57 with
interest thereon at the legal rate from February 6, 1985 until fully



paid and satisfied;

(2) Ordering defendant to pay plaintiff the sum of P5,000.00 as and
for attorney's fees.

For lack of merit, the counterclaim is hereby dismissed.

Costs against the defendant.

SO ORDERED.

In time, Delsan appealed to the CA whereat its recourse was docketed as CA-G.R.
CV No. 40951.




In the herein challenged decision,[3] the CA affirmed the findings of the trial court.
In so ruling, the CA declared that Delsan failed to exercise the extraordinary
diligence of a good father of a family in the handling of its cargo. Applying Article
1736[4] of the Civil Code, the CA ruled that since the discharging of the diesel oil
into Caltex bulk depot had not been completed at the time the losses occurred,
there was no reason to imply that there was actual delivery of the cargo to Caltex,
the consignee. We quote the fallo of the CA decision:



WHEREFORE, premises considered, the appealed Decision of the Regional
Trial Court of Manila, Branch 09 in Civil Case Nos. 85-29357 and 85-
30559 is hereby AFFIRMED with a modification that attorney's fees
awarded in Civil Case Nos. 85-29357 and 85-30559 are hereby DELETED.




SO ORDERED.



Delsan is now before the Court raising substantially the same issues proffered
before the CA.




Principally, Delsan insists that the CA committed reversible error in ruling that
Article 1734 of the Civil Code cannot exculpate it from liability for the loss of the
subject cargo and in not applying the rule on contributory negligence against Caltex,
the shipper-owner of the cargo, and in not taking into consideration the fact that the
loss due to backflow occurred when the diesel oil was already completely delivered
to Caltex.




We are not persuaded.



In resolving this appeal, the Court reiterates the oft-stated doctrine that factual
findings of the CA, affirmatory of those of the trial court, are binding on the Court
unless there is a clear showing that such findings are tainted with arbitrariness,
capriciousness or palpable error.[5]




Delsan would have the Court absolve it from liability for the loss of its cargo on two
grounds. First, the loss through spillage was partly due to the contributory
negligence of Caltex; and Second, the loss through backflow should not be borne by
Delsan because it was already delivered to Caltex's shore tank.




Common carriers are bound to observe extraordinary diligence in the vigilance over


