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[ A.M. NO. P-05-2035 (FORMERLY OCA IPI NO. 04-
1976-P), July 31, 2006 ]

ATTY. ALEXANDER L. BANSIL, COMPLAINANT, VS. NELSON DE
LEON, SHERIFF III, METROPOLITAN TRIAL COURT, BRANCH 8,

MANILA, RESPONDENT.
  

D E C I S I O N

CALLEJO, SR., J.:

The instant administrative case is one for gross inefficiency, gross negligence,
dereliction of duty, and gross ignorance of the law against Nelson de Leon, Sheriff
III, Metropolitan Trial Court (MeTC), Branch 8, Manila, relative to Civil Case No.
161959-CV for ejectment entitled "Pilar Monroy Sandico v. Perla Bansil-Abuzo, et
al." The charges are contained in the Complaint-Affidavit[1] filed by Atty. Alexander
Bansil, one of the defendants therein.

The said case was decided in favor of the plaintiff on August 16, 1999.[2] Pending
the appeal of the decision in the Regional Trial Court (RTC), the MeTC issued an
Order[3] granting the motion of plaintiffs for execution pending appeal. Respondent
Sheriff served the Notice to Vacate[4] and the Notice of Levy and Sale on Execution
of Personal Properties.[5] According to the complainant, some of the properties
included in the notices were under consignment from third persons. Complainant
then filed a third-party claim[6] in behalf of these claimants, but respondent did not
release the consigned goods. The respondent then issued a Notice of Sale at Public
Auction,[7] setting the auction sale at 10:00 a.m. of December 3, 1999 at the MeTC
compound.

According to the complainant, no public auction sale was conducted on the
scheduled date. To support this allegation, he submitted the affidavit[8] of his wife,
Betty Bansil, who was there to verify the conduct of the sale at public auction.
Complainant also pointed out that the respondent did not submit a report to the
MeTC on the purported sale, and that the RTC had not even been aware that an
execution sale had already been conducted. Four years after the purported sale, the
RTC issued an Order[9] dated April 23, 2003, worded as follows:

This is by way of clarification or modification of the Order, dated April 11,
2003, directing the issuance of [a] writ of execution pursuant to Section
21, Rule 70 of the 1997 Rules of Civil Procedure. The record shows that
in this appealed case, the [c]ourt of origin already issued the writ of
execution, dated November 8, 1999 x x x and proceedings held thereon
by Sheriff Nelson de Leon as shown by the notice to vacate, dated
November 12, 1999, and notice of levy and sale on execution of personal
property, dated November 12, 1999 x x x. Harmonizing said Section 21,



Rule 70 with Section 14, Rule 39 of the same Rules, Sheriff Nelson de
Leon of the Metropolitan Trial Court, Branch 8, should be required to
make his returns or periodic reports to the [c]ourt issuing the writ of
execution which is the [c]ourt of origin setting forth the whole of the
proceedings taken and copies thereof promptly furnished the parties.[10]

According to the complainant, respondent still failed to submit his report on the
proceedings taken. He only submitted a "Sheriff's Partial Return"[11] almost five
years after the purported sale. The complainant insists that the report is unofficial
and of doubtful origin because of its very late filing. Moreover, the documents
attached to the return were not officially filed in court and do not form part of the
record of the case. The complainant also noted that the date of the alleged auction
sale is different from the dates in the notices they previously received; in fact, they
do not know the persons whose signatures appear in the notice which respondent
claims to have served on the defendants.

 

In his Comment, the respondent denied the charges against him. He claimed that he
did not conduct the auction sale on December 3, 1999 because complainant filed a
Motion to Enjoin the Auction Sale on December 1, 1999. He again issued a Notice of
Sale with copies served on the defendants on January 25, 2000. There being no
third-party claim except the one signed by the complainant, he conducted the
auction sale on February 1, 2000 as stated in the last Notice of Sale. The sale
proceeded as scheduled, with the plaintiff emerging as the highest bidder. However,
respondent offered no excuse for his failure to make periodic reports, "due to [his]
honest belief that the case would be settled amicably and that plaintiff's only desire
was to repossess the premises." He begged the "kind understanding" of the Court
and promised not to commit the same mistakes.

 

The parties merely reiterated their allegations in the succeeding pleadings that they
filed.

 

Pursuant to the recommendation of the Office of the Court Administrator, the case
was referred to Executive Judge Antonio M. Eugenio, Jr., RTC, Quezon City, for
investigation, report and recommendation.[12]

 

In his Report dated April 19, 2006, the Executive Judge opined that respondent's
years of service as a Sheriff ought to have made him aware of the requirement of
filing periodic reports under Section 14, Rule 39[13] of the Rules of Court. It was
pointed out that respondent tried to justify his four-year delay in filing the Sheriff's
return on his belief that "the parties would eventually settle their differences."
According to the Executive Judge, "the intervening years from the time the writ of
execution was issued and served, to the time respondent had to submit the requisite
report, spell dereliction of duty in bold letters and for which respondent must suffer
the corresponding penalty." Thus, the Executive Judge stated that respondent
should be held administratively liable for his actuations, and recommended that he
be meted a penalty of one (1) month suspension without pay.

 

The Court agrees that respondent is administratively liable.
 

The duties of the sheriff relative to the making of a return of the writ of execution
were enumerated in Arevalo v. Loria:[14]

 


