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SECOND DIVISION

[ G.R. NO. 150464, June 27, 2006 ]

SECURITY BANK AND TRUST COMPANY, PETITIONER, VS. ERIC
GAN, RESPONDENT.





D E C I S I O N

CORONA, J.:

This petition for review on certiorari[1] seeks the reversal of the decision[2] of the
Court of Appeals (CA) dated October 18, 2001 in CA-G.R. CV No. 45701, the
dispositive portion of which read:

WHEREFORE, finding no reversible error therefrom, the Decision now on
appeal is hereby AFFIRMED in toto.




SO ORDERED.[3]

The factual antecedents follow. 



Petitioner Security Bank and Trust Company is a banking institution duly organized
and existing under the laws of the Philippines.   In 1981, respondent Eric Gan
opened a current account with petitioner at its Soler Branch in Santa Cruz, Manila. 
Petitioner alleged that it had an agreement with respondent wherein the latter would
deposit an initial amount in his current account and he could draw checks on said
account provided there were sufficient funds to cover them. Furthermore, under a
special arrangement with petitioner's branch manager then, Mr. Qui,[4] respondent
was allowed to transfer funds from his account to another person's account also
within the same branch.[5] Respondent availed of such arrangement several times
by depositing checks in his account and even before they cleared, he withdrew the
proceeds thereof and transferred them to the other account. These transactions
were covered by what were known as "debit memos" since respondent had no
sufficient funds to cover the amounts he transferred.[6]




Later on, respondent purportedly incurred an overdraft or negative balance in his
account. As of December 14, 1982, the overdraft balance came up to P153,757.78.
According to petitioner, respondent refused to heed petitioner's repeated demands
for payment. For the period December 14, 1982 to September 15, 1990, the total
obligation of respondent reached P297,060.01, inclusive of interest.[7] 




Thus, in 1991, petitioner filed a complaint for sum of money against respondent to
recover the P297,060.01 with 12% interest per annum from September 16, 1990
until fully paid, attorney's fees, litigation expenses and costs of suit.  The case was
docketed as Civil Case No. 91-55605 with the Regional Trial Court of Manila, Branch
13.[8]






Respondent denied liability to petitioner for the said amount.  He contended that the
alleged overdraft resulted from transactions done without his knowledge and
consent.

In a decision dated March 31, 1993, the trial court dismissed the complaint.  It held
that petitioner was not able to prove that respondent owed it the amount claimed
considering that the ledger cards it presented were merely hearsay evidence.   On
petitioner's appeal, the CA affirmed the trial court's decision.

Hence, this petition anchored on the following grounds:

I. The honorable Court of Appeals erred in not ruling that petitioner
has sufficiently proved its cause of action against respondent; and
that the ledger cards and the testimony of Mr. Patricio Mercado
constituted the best evidence of the transactions made by the
respondent relative to his account.




II. The honorable Court of Appeals erred in not applying the principle
of estoppel against respondent who has benefited from the special
arrangement accorded to him by petitioner which resulted in an
overdraft / negative balance.




III. The honorable Court of Appeals erred in affirming the decision of
the trial court.[9]

We deny the petition for lack of merit.



It is well established that under Rule 45 of the Rules of Court, only questions of law,
not of fact, may be raised before the Supreme Court. It must be stressed that this
Court is not a trier of facts and it is not its function to re-examine and weigh anew
the respective evidence of the parties. Factual findings of the trial court, especially
those affirmed by the CA, are conclusive on this Court when supported by the
evidence on record.[10] 




Here, both the trial court and the CA found that petitioner failed to substantiate its
claim that respondent knowingly incurred an overdraft against his account.  We see
no reason to disturb this finding.




To prove its claim, petitioner presented Patricio Mercado who was the bookkeeper
who handled the account of respondent and recorded his transactions in a ledger. 
Based on this ledger, respondent allegedly had a negative balance of P153,757.78.
This resulted from transfers of funds from respondent's current account to another
person's account. These transfers were made under the authority of Qui.[11] 
Respondent categorically denied that he ever authorized these "funds transfers."
[12]  




The entries in the ledger, as testified to by Mercado, were not competent evidence
to prove that respondent consented to the transfers of funds.  These entries merely
showed that the transfers were indeed made and that Qui approved them. 
Petitioner's claim that respondent availed of a special arrangement to transfer funds
from his account to another person's account was a bare allegation that was never



substantiated. Admittedly, Mercado had no personal knowledge of this arrangement.
[13]   In fact, when asked about the details of the alleged consent given by
respondent to the transfers, he stated that he could not remember because
respondent talked to Qui and not to him.[14]   Petitioner could have presented Qui
whom they alleged allowed the special arrangement with respondent.  But it did not.

Neither can we accept petitioner's argument that the entries made by Mercado in
the ledger were competent evidence to prove how and when the negative balance
was incurred.  Petitioner invokes Section 43 of Rule 130:

Entries in the course of business. – Entries made at, or near the time of
the transactions to which they refer, by a person deceased, or unable to
testify, who was in a position to know the facts therein stated, may be
received as prima facie evidence, if such person made the entries in his
professional capacity or in the performance of duty and in the ordinary or
regular course of business or duty.

Under this exception to the hearsay rule, the admission in evidence of entries in
corporate books required the satisfaction of the following conditions:

1. the person who made the entry must be dead, or unable to testify;
2. the entries were made at or near the time of the transactions to

which they refer;
3. the entrant was in a position to know the facts stated in the entries;
4. the entries were made in his professional capacity or in the

performance of a duty, whether legal, contractual, moral or
religious; and

5. the entries were made in the ordinary or regular course of business
or duty.[15]

The ledger entries did not meet the first and third requisites.



Mercado, petitioner's bookkeeper who prepared the entries, was presented to testify
on the transactions pertaining to the account of respondent. It was in the course of
his testimony that the ledger entries were presented. There was, therefore, neither
justification nor necessity for the presentation of the entries as the person who
made them was available to testify in court.[16]




Moreover, Mercado had no personal knowledge of the facts constituting the entries,
particularly those entries which resulted in the negative balance.   He had no
knowledge of the truth or falsity of these entries.   We agree entirely with the
following discussion of the trial court which was affirmed by the CA:

The plaintiff submits that the ledger cards constituted the best evidence
of the transactions made by the defendant with the bank relative to his
account, pursuant to Section 43 of Rule 130 of the Revised Rules on
Evidence.  There is no question that the entries in the ledgers were made
by one whose duty it was to record transactions in the ordinary or regular
course of the business.  But for the entries to be prima facie evidence of
the facts recorded, the Rule interpose[s] a very important condition, one
which we think is truly indispensable to the probative worth of the entries
as an exception to the hearsay rule, and that is that the entrant must be


