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THIRD DIVISION

[ G.R. NO. 157186, October 19, 2007 ]

ACTIVE REALTY AND DEVELOPMENT CORPORATION,
PETITIONER, VS. BIENVENIDO FERNANDEZ, RESPONDENT.*




D E C I S I O N

AUSTRIA-MARTINEZ, J.:

Before the Court is a Petition for Certiorari under Rule 65 of the Revised Rules of
Court assailing the May 30, 2002 Decision[1] of the Court of Appeals (CA) in CA-G.R.
SP No. 64697, which affirmed the February 3, 2000 Decision[2] of the Regional Trial
Court (RTC) of Negros Occidental, Branch 54, in Civil Case No. 98-10499. The RTC
reversed the Decision[3] of the Municipal Trial Court in Cities (MTCC) of Bacolod City,
ordering Bienvenido Fernandez (respondent) to vacate the land allegedly owned by
Active Realty & Development Corporation (petitioner).   Likewise questioned is the
December 5, 2002 Resolution[4] of the CA which denied petitioner’s motion for
reconsideration.

As culled from the records, the following are the antecedent facts:

On November 27, 1997, petitioner filed a Complaint[5] for unlawful detainer against
respondent with the MTCC docketed as Civil Case No. 24073.  Petitioner alleged that
it had become the owner of the parcel of land covered by Transfer Certificate of Title
(TCT) No. T-85541[6] by virtue of the Deed of Sale[7] executed between petitioner
and Philippine National Bank (PNB), the previous owner of the land; that respondent
had been occupying the subject land by reason of  PNB’s tolerance; that on March 6,
1997, petitioner sent a letter of demand to respondent asking the latter to vacate
the subject property not later than March 31, 1997; and that despite the demand,
respondent failed and refused to vacate the subject land, as a consequence of
which, petitioner had been unlawfully deprived of the possession of the lot and the
rental value of P500.00 per month[8].

On September 3, 1998, respondent filed a Motion to Dismiss,[9] contending that the
MTCC lacked jurisdiction over the case as it involved the implementation of agrarian
reform and should fall within the exclusive and original jurisdiction of the
Department of Agrarian Reform (DAR).[10]   Attached to the Motion were two
Investigation Reports of Municipal Agrarian Reform Officer Peregrin P. Villa (MARO
Villa) addressed to the Provincial Agrarian Reform Office, Negros Occidental, dated
March 4, 1997[11] and March 26, 1997.[12]

On February 27, 1998, the MTC issued an Order[13] denying the Motion to
Dismiss[14] and considering the motion for reconsideration filed by respondent as
his answer.   The parties were then directed to submit their position papers



supporting their respective claims[15].

In the Supplemental Position Paper[16] filed by the respondent on May 25, 1998, he
insisted that there was a pending case between the same parties involving the same
property and the same issues before the Department of Agrarian Reform
Adjudication Board (DARAB) which was filed on September 19, 1996, docketed as
DARAB Case No. R-0605-142-96.[17]   In fact, according to the private respondent,
an Injunction Order[18] dated January 3, 1996 was issued against the petitioner
ordering the latter to cease, desist and refrain from harassing, molesting, disturbing,
threatening, ousting, and removing or ejecting from their respective landholdings
the petitioners in DARAB Case No. R-0605-142-96.  The DARAB case was resolved
by the Provincial Agrarian Report Adjudication Board (PARAB) in its April 14, 1997
Order[19] which directed the DAR-PARO to make a factual finding on the
“carpability” or “non-carPability” of the subject land.   Aggrieved by the said order,
petitioner elevated the matter to the DARAB, where it was docketed as DARAB Case
No. 6567.

Meanwhile,  on July 27, 1998,  the  MTC  rendered  a  Decision,[20] the dispositive
portion of which reads as follows:

WHEREFORE, judgment is hereby rendered ordering the defendants
(including herein private respondent), their heirs and successors-in-
interest:

1. To vacate the premises covered by Transfer Certificate of Title No.
T-85541 situated in Eroreco Subdivision, Bacolod City;




2. To pay plaintiff (herein petitioner) actual damages in the amount of
P500.00 monthly computed from November 27, 1997 until the lot is
actually vacated;




3. To pay plaintiff the sum of P3,000.00 as attorney’s fees and the
amount of cost.

SO ORDERED.[21]

Respondent appealed the MTC Decision to the RTC, where it was docketed as Civil
Case No. 98-10499.




On October 28, 1998, the DARAB rendered a Decision[22] in DARAB Case No. 6567
which held that the subject matter is not within its jurisdiction.  It was further held
that in order to give DARAB jurisdiction over the case, it was necessary that the
complaint itself should contain statements of facts that would bring the party clearly
within the class of cases under the DARAB’s jurisdiction.




On February 3, 2000 the RTC rendered a Decision[23] reversing and setting aside
the MTC judgment.   The RTC held: the MTC should have yielded to the DARAB as
the quasi-judicial body clothed with primary jurisdiction over agrarian issues; trial
court judges had been explicitly reminded by the Court through Administrative
Circular 8-92[24] that in cases where agrarian issues are raised, primary jurisdiction
is with the DARAB to avoid conflict of jurisdiction with the DAR and for the proper



application of the Comprehensive Agrarian Reform Law (R.A. No. 6657); the MTC
should have heard the Motion to Dismiss filed by the private respondent for the
precise purpose of determining whether or not it possessed jurisdiction over the
case; it was   clear that the private respondent was seeking the protection of the
agrarian laws when he alleged that there was a pending case before the DARAB and
that a copy of the complaint in the DARAB was submitted to the trial court;   it is
provided under Section 7 of R.A. No. 6657 and under   Executive Order No. 360,
Series of 1989, that the DAR has the right of first refusal of the sale or disposition of
the acquired assets of the PNB, the latter being a government financial institution.
 Petitioner moved for the reconsideration of said decision[25].

The RTC, on February 7, 2001, issued an order denying the motion for
reconsideration filed by the petitioner in Civil Case No. 98-10499 per the Order[26]

dated February 7, 2001. Petitioner then filed with the CA a petition for review under
Rule 42 of the Rules of Court on May 9, 2001, docketed as CA-G.R. SP No.
64697[27].

Pending resolution of the petition and upon information given by counsel for
respondent in his “Comment” dated June 15, 2001 that respondent died on May 1,
1999, the CA issued a Resolution [28] requiring Teresita F. Mendoza to cause her
appearance as party-respondent in behalf of the deceased respondent.[29]   On
November 28, 2001, the CA issued a Resolution [30] stating that pursuant to Sec.
10, Rule 13[31] of the Rules of Court, the service to Teresita F. Mendoza of the July
9, 2001 Resolution, although actually unserved, shall be considered completed on
August 13, 2001.

On May 30, 2002, the CA rendered a Decision[32]  affirming the RTC judgment.  The
CA took into consideration the Investigation Report [33] of MARO Officer Villa dated
March 4, 1997,[34] stating that the land in dispute is part of the 48.35 hectares of
agricultural land, covered by 434 transfer certificates of title, with twenty-two
registered potential CARP beneficiaries; and recommending that the subject
landholding be placed under the coverage of PD 27/CARP.[35]

The CA also took note of the subsequent Investigation Report[36] dated March 26,
1997 of MARO Officer Villa, recommending that the DAR should initiate proceedings
in the court of competent jurisdiction to have the said sale declared as null and void
in violation of R.A. No. 6657 and A.O. No. 1, Series of 1989; and to initiate action so
as to declare the conversion made by the ACTIVE GROUP in violation of A.O. No. 12,
Series of 1994.[37]

Petitioner filed a motion for reconsideration[38] but the CA denied the motion in a
Resolution dated December 5, 2002.[39]

Hence, the present Petition for Certiorari[40] on the sole issue, to wit:

WHETHER OR NOT THIS CASE PRESENTS AN AGRARIAN DISPUTE.  IF IT
DOES, JURISDICTION OVER IT SHOULD BE WITH THE DARAB,
OTHERWISE, IT SHOULD BE WITH THE REGULAR COURTS.



On June 26, 2003, Atty. Romulo A. Deles, the former counsel of the respondent,
filed a Manifestation[41] before the Court insisting that the filing of the instant
Petition for Certiorari dated January 17, 2003 constitutes a direct contempt of
court.   According to Atty. Deles, the filing of a petition for certiorari while
administrative proceedings are pending clearly constitutes direct contempt of court
as it is clearly an inevitable case of forum shopping.

The Court shall first discuss the procedural aspect of the present case.

The petitioner brought the instant case before the Court via a petition for certiorari
under Rule 65 of the Rules of Court.

The proper remedy available to the petitioner should have been a petition for review
on certiorari under Rule 45 of the Rules of Court, not a petition for certiorari under
Rule 65 of the Rules of Court.

A petition for certiorari under Rule 65 is proper to correct errors of jurisdiction
committed by the lower court, or grave abuse of discretion which is tantamount to
lack of jurisdiction.[42] This remedy can be availed of when “there is no appeal, or
any plain, speedy, and adequate remedy in the ordinary course of law.[43]”

Appeal by certiorari under Rule 45 of the Rules of Court, on the other   hand, is a
mode of appeal available to a party desiring to raise only questions of law from a
judgment or final order or resolution of the Court of Appeals, the Sandiganbayan,
the Regional Trial Court or other courts whenever authorized by law.[44]

In the present case, the petitioner seeks to reverse the Decision of the CA, which
affirmed the Decision of the RTC, which in turn reversed the Decision of the MTC
ordering the respondent to vacate the subject property.  The general rule is that the
remedy to obtain reversal or modification of judgment on the merits is appeal.[45] 
Thus, the proper remedy for the petitioner should have been a petition for review on
certiorari under Rule 45 of the Rules of Court since the decision sought to be
reversed is that of the CA.[46]  The existence and availability of the right of appeal
proscribes a resort to certiorari, because one of the requisites for availment of the
latter is precisely that “there should be no appeal”.[47]  The remedy of appeal under
Rule 45 of the Rules of Court was still available to the petitioner.

The Court has held that where an appeal is available, certiorari will not prosper,
even if the ground therefor is grave abuse of discretion.[48]   Hence, despite
allegation by the petitioner that the CA committed grave abuse of discretion, this
does not negate the fact that the proper remedy should still be a petition for review
on certiorari under Rule 45 of the Rules of Court.

While on some occasions, the Court has treated a petition for certiorari under Rule
65 as having been filed under Rule 45 to serve the higher interest of justice, such
liberal application of the rules finds no application if the petition is filed well beyond
the reglementary period for filing a petition for review without any reason therefor.
[49]

In the present case, petitioner filed a Motion for Reconsideration of the CA Decision



on June 28, 2002.[50]  The Motion for Reconsideration was denied by the CA in its
Resolution dated December 5, 2002,[51] a copy of which was received by the
petitioner on December 16, 2002.[52]   Herein petition was filed on February 12,
2003.[53]

At the time of the filing of the complaint for ejectment, the rule is that in cases
where a party filed a motion for reconsideration instead of filing a notice of appeal,
the filing will interrupt the running of the 15-day appeal period.[54]  Thus, should a
party file the motion for reconsideration on the last day of the 15-day reglementary
period to appeal, the party is left with only one day to file the notice of appeal upon
receipt of the notice of denial of the motion for reconsideration.

In 2005, pending resolution of herein petition, this rule was amended by the Court
in Neypes v. Court Appeals.[55]  The Court held:

To standardize the appeal periods provided in the Rules and to afford
litigants fair opportunity to appeal their cases, the Court deems it
practical to allow a fresh period of 15 days within which to file the notice
of appeal in the Regional Trial Court, counted from receipt of the order
dismissing a motion for a new trial or motion for reconsideration.




Henceforth, this “fresh period rule” shall also apply to Rule 40
governing appeals from the Municipal Trial Courts to the Regional Trial
Courts; Rule 42 on petitions for review from the Regional Trial Courts to
the Court of Appeals; Rule 43 on appeals from quasi-judicial agencies to
the Court of Appeals and Rule 45 governing appeals by certiorari to
the Supreme Court. The new rule aims to regiment or make the appeal
period uniform, to be counted from receipt of the order denying the
motion for new trial, motion for reconsideration (whether full or partial)
or any final order or resolution.[56]  (Emphasis supplied)

Thus, with the advent of the “fresh period rule,” parties who availed themselves of
the remedy of motion for reconsideration are now allowed to file a notice of appeal
within fifteen days from the denial of that motion.




A petition for review on certiorari under Rule 45 of the Rules of Court should have
been filed with the court fifteen days from December 16, 2002, or from the date of
notice of the denial of petitioner’s motion for reconsideration, as provided for in
Section 2, Rule 45 of the Rules of Court,[57] as amended by Neypes.[58]  Instead,
petitioners filed with the court a petition for certiorari under Rule 65 of the Rules of
Court on February 12, 2003, way beyond the “fresh period rule.”




Clearly, the petitioner had lost its right to appeal by failing to avail itself of it
seasonably either before or after the “fresh period rule”.




To remedy that loss, petitioner resorted to the extraordinary remedy of certiorari as
a mode of obtaining a reversal of the judgment from which they failed to appeal. 
This cannot be done.  The CA decision had become final and had thus gone beyond
the reach of any court to modify in any substantive aspect.




The special civil action of certiorari cannot be used as a substitute for an appeal


