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WT CONSTRUCTION, INC. AND CHIARA CONSTRUCTION
(REPRESENTED BY ITS PROPRIETOR, EFREN N. RIGOR),
PETITIONERS, VS. DEPARTMENT OF PUBLIC WORKS AND

HIGHWAYS, BIDS AND AWARDS COMMITTEE — DPWH-REGION
VII AND WTG CONSTRUCTION AND DEVELOPMENT CORP.,

RESPONDENTS.
  

D E C I S I O N

PUNO, C.J.:

This case is a Petition for Preliminary Mandatory Injunction with Temporary
Restraining Order filed by petitioners WT Construction, Inc. and Chiara Construction
(represented by its proprietor, Efren N. Rigor) (the Joint Venture) against the
respondents Department of Public Works and Highways (DPWH), Bids and Awards
Committee-DPWH-Region VII (BAC Region VII), and WTG Construction and
Development Corporation (WTG). The petition seeks the issuance of a writ of
preliminary mandatory injunction against public respondents DPWH and BAC Region
VII to direct the latter to award the contract for the construction of the "2nd

Archbishop Reyes Avenue Flyover, Archbishop Reyes Avenue corner N. Escuario
Extension and Mindanao Avenue, Cebu City" (the Flyover Project) to the petitioners.
It likewise prays for the issuance of a temporary restraining order against DPWH and
private respondent WTG from undertaking the aforesaid project.[1]

 
Petitioner WT Construction, Inc., a corporation duly organized and existing under
Philippine law, and petitioner Chiara Construction, a single proprietorship, formed a
joint venture for the purpose of participating in the bidding for and undertaking the
construction of the Flyover Project, should it be so awarded. On November 29,
2002, DPWH through its BAC Region VII published in the Manila Standard, a
newspaper of general circulation, an invitation to apply for eligibility and to bid on
the Flyover Project. After finding the petitioners were eligible to bid, the petitioners
submitted their bid contained in two envelopes, the first containing the technical
component and the second the financial component.[2]

On December 27, 2002, the day of the opening of the bids, public respondent BAC
Region VII excluded the bid of the petitioners from the opening of bids and
disqualified the same from participating on the ground that petitioners failed to
inform BAC Region VII that it has formed a joint venture to bid on the Flyover
Project and has failed to present a special license from the Philippine Construction
Accreditation Board (PCAB) as such joint venture. The two sealed bid envelopes of
the petitioners were then forwarded by BAC Region VII to the Office of the DPWH
Regional Director, Region VII, Cebu City.[3]

BAC Region VII proceeded to open and evaluate the remaining bids and thereafter



declared the bid of private respondent WTG, in the amount of P61,995,000.00, as
the lowest bid. After WTG's bid documents were post-evaluated and post-qualified
by BAC Region VII's Technical Working Group as having passed all the legal,
technical and financial requirements of the contract, BAC Region VII issued a
resolution declaring the bid of WTG as the lowest responsive bid and recommending
the approval of the award of the contract for the Flyover Project to WTG to then
DPWH Secretary Simeon A. Datumanong.[4]

On January 8, 2003, the petitioners appealed the said award and the exclusion of its
bid to the Office of the DPWH Secretary. In a decision dated May 28, 2003, DPWH
Secretary Florante Soriquez directed BAC Region VII to "open and read" the bid of
the petitioners contained in the two envelopes forwarded to the Regional Director. It
further directed BAC Region VII to award the contract to the petitioners "in the
event their (the petitioners') bid is indeed the lowest and most advantageous to the
Government" after evaluation of its responsiveness and compliance to existing laws,
rules and regulations.[5]

Pursuant to the above decision, BAC Region VII scheduled the opening of the
petitioners' bid on November 3, 2003. In lieu of the petitioners' request to transfer
the venue to the DPWH Central Office in Manila, the Secretary sent the following
officers of the DPWH Central Office to Cebu to supervise and witness the opening of
the petitioners' bid envelopes: (1) DPWH Assistant Secretary Mocamad M. Raki-in,
Sr.; (2) DPWH Director Antonio V. Molano, the Chairman of the BAC-DPWH Central
Office; (3) Atty. Camilo Foronda, DPWH Legal Counsel; and Engr. Emerson L.
Benitez.[6]

On November 28, 2003, after evaluation of the petitioners' bid, public respondent
BAC Region VII issued a resolution recommending the disqualification of the
petitioners and reiterated its earlier recommendation to award the Flyover Project to
private respondent WTG. It was the finding of BAC Region VII that while the
petitioners did submit the lowest numerical bid of P52,770,947.29, the petitioners'
bid, however, lacked certain vital requirements such as the special license as a joint
venture from the PCAB and the required surety bond under Section 19.2 of
Executive Order No. 40.[7]

On December 8, 2003, the petitioners filed a letter-complaint against public
respondent BAC Region VII before the Secretary of DPWH. Without awaiting the
decision of the DPWH Secretary on the aforesaid complaint, the petitioners filed a
petition for mandamus with prayer for the issuance of a temporary restraining order
and/or writ of preliminary injunction and preliminary mandatory injunction, Civil
Case No. 29790, before the Regional Trial Court (RTC) of Cebu City, Branch VII,
against public respondent BAC Region VII. It was the petitioners' contention that
BAC Region VII did not comply with the May 28, 2003 Decision of the DPWH
Secretary that the petitioners be awarded the Flyover Project should their bid be the
lowest. The petitioners sent a letter to the DPWH Secretary informing the latter of
the elevation of the case to the RTC.

On April 30, 2004, the case was dismissed by the RTC on the ground of non-
exhaustion of administrative remedies for failure of the petitioners to await the
decision of the DPWH Secretary. On the other hand, DPWH Secretary Soriquez
issued a resolution on March 12, 2004 denying the petitioners' appeal and affirmed



the recommendation of public respondent BAC Region VII. Thereafter, the contract
for the Flyover Project was approved by DPWH Secretary Soriquez. The Notice to
Commence Work was issued to private respondent WTG on March 15, 2004.[8]

Private respondent WTG then proceeded with the construction of the Flyover Project.

Hence, this petition.

The petitioners allege that as the bidder who submitted the lowest numerical bid,
they are entitled to the award of the contract on the Flyover Project. It is their
position that the PCAB special license is necessary only after the award of the
contract has been made and the bidder's bond they submitted should be considered
as a surety bond which is sufficient compliance with the requirements. They likewise
contend that bad faith attended their disqualification and the subsequent award of
the contract to private respondent WTG. They allege, among others, that the award
of the contract to WTG was premature considering they have filed an appeal to the
DPWH Secretary and that the approval of the contract by then Acting Secretary
Soriquez was a forgery. They further insist that the decision of the DPWH Secretary
on the letter-complaint of the petitioners after the opening of their bid is of doubtful
origin and validity.

Public respondent BAC Region VII, on the other hand, disputes the allegations made
by the petitioners. They contend that they complied with the May 28, 2003 Decision
of the DPWH Secretary to "open and read" the bid envelopes of the petitioners and
"to evaluate the same as to the responsiveness and compliance with existing laws,
rules and regulations." It was only after passing such evaluation was the BAC Region
VII mandated to award the Flyover Project to the petitioners. The petitioners,
however, failed to present a special PCAB license for the joint venture and to submit
a surety bond, both of which are required in order to declare the petitioners' bid the
lowest and most advantageous to the Government. Further, the public respondent
BAC Region VII contends that the contract with private respondent WTG was only
approved by the DPWH Secretary after the issuance of the Order denying the appeal
of the petitioners. As such, the notice to commence was issued only after the award
has been made.

Private respondent WTG, for its part, maintains that the petitioners were rightfully
disqualified due to lack of a special license for the joint venture and the failure to
submit a surety bond. It also contends that the submission of the lowest bid alone
does not give the petitioners the right to insist that the contract be awarded to
them. The bid is still subject to post evaluation and acceptance of the Government
which reserved the right to reject any and all bids that are not deemed responsive
or compliant to its requirements.[9]

The petition is without merit.

A preliminary mandatory injunction is a provisional remedy that parties may avail of
for the preservation or protection of their rights or interests, and for no other
purpose, during the pendency of the principal action.[10] Unlike an ordinary
preliminary injunction, however, the writ of preliminary mandatory injunction is
more cautiously regarded for the reason that it requires the performance of
particular acts that go beyond the maintenance of the status quo.[11] As such, the
requirements for its issuance are more stringent. Generally, a preliminary


