552 Phil. 13

SECOND DIVISION

[ A.M. NO. P-06-2288 (FORMERLY OCA-IPI NO.
06-2418-P), June 15, 2007 ]

EDDIE M. TIU, REPRESENTED BY ROMANO M. GUTIERREZ,
COMPLAINANT, VS. ROMEO A. DELA CRUZ, SHERIFF, RTC,
BRANCH 23, NAGA CITY, RESPONDENT.

RESOLUTION
TINGA, J.:

This is an administrative complaint filed by Romano M. Gutierrez (complainant) in
behalf of Eddie M. Tiu against Romeo A. dela Cruz (respondent), Sheriff of the
Regional Trial Court (RTC), Br. 23, Naga City, for Dereliction of Duty, Gross
Dishonesty and Fraud relative to a special civil case for damages with prayer for a
temporary restraining order (TRO) and writ of injunction, docketed as Special Civil
Case No. 2006-0014, entitled "Eddie M. Tiu, represented by Romano M. Gutierrez v.
Camarines Sur Electric Cooperative II (CASURECO II), represented by its Manager,
Engr. Rodelo Pasumbal."

In the Complaintl!] dated 8 March 2006, complainant alleges that on 8 February
2006, he, as attorney-in-fact of plaintiff Tiu, filed the special civil case against
CASURECO II before the RTC. On even date, Executive Judge Pablo Paqueo, Jr. of
the RTC of Naga City, issued a 72-hour TRO and set the matter of its extension for

hearing on 13 February 2006.[2]

According to complainant, he provided respondent with a vehicle and even
personally drove the vehicle for the latter to ensure the prompt service of the TRO
and other pertinent papers. In addition, upon respondent's insistence, complainant
was compelled to give respondent an additional amount of Three Thousand Pesos

(P3,000.00) to effect said service.[3]

Upon reaching the offices of CASURECO 1II, respondent went inside the office of
Engr. Pasumbal, OIC of said company, and allegedly stayed there for almost an hour
before returning to the vehicle. Then, respondent informed Gutierrez that he had
served the TRO and other documents. Respondent, however, avoided showing to

complainant the papers that were returned to him.[4]

The next day, 9 February 2006, plaintiff Tiu and his representative were surprised to
find out that CASURECO II had cut off the electric supply to their plant, Mapro Air

Products (MAPRO), in Magarao, Camarines Sur, per CASURECO II's job order.[®]
Complainant then had the incident recorded in the Magarao police blotter.[®]

Immediately thereafter, complainant and MAPRO's counsel verified from respondent
whether he had indeed served the TRO. Respondent assured them that he had.



Minutes later, when confronted by Judge Paqueo, respondent confessed that he was
not sure whether he had served the TRO. Contrary to his statement, the Sheriff's

Return[”] respondent had executed showed that he had served only the summons,
complaint, the annexes thereto and the notice of raffle.[8]

Complainant maintains that the non-inclusion of the TRO in the enumeration of the
papers respondent had served is indicative of respondent's full awareness of his
shortcoming. Had respondent really intended to serve the TRO, he would have had
ample time to correct his failure considering that he prepared the return at three

o'clock in the afternoon and CASURECO II's office is a few minutes ride away.[°!

Complainant contends that respondent's malicious and irregular acts constitute
willful dereliction of duty, dishonesty and acts unbecoming a public employee.[10]

In his Comment[11] dated 5 June 2006, respondent vehemently denies the charges
against him. Respondent counters that on 8 February 2006, shortly before the hour
of two, he was at Barangay Triangulo, Naga City, about to serve a writ of possession
in an extrajudicial foreclosure, when he received a call on his cellular phone from
Ms. Joy Diaz, Interpreter of the RTC, Br. 23, who requested him to report to the trial
court as he was to serve a TRO. At the Office of the Clerk of Court (OCC), Mrs. Jovy
Cosca, its Stenographer, handed him papers pertaining to the special civil case, to
wit: (1) summons and a copy of the complaint; (2) 72-hour TRO dated 8 February
2006; and (3) Notice of Raffle. Respondent likewise received extra copies of each
document to be returned to the trial court with written, stamped or printed

acknowledgment receipts thereof. [12]

Afterwards, complainant introduced himself to respondent as representative of
plaintiff Tiu and offered to drive him to the CASURECO 1II offices. Respondent denies
the allegation that he had demanded and received the amount of P3,000.00 from

complainant in connection with the service of the TRO.[13]

At the CASURECO II offices, respondent went inside Engr. Pasumbal's office to serve
the documents in his possession. Not finding him there, respondent waited for about
ten (10) minutes. Then, a certain Mr. Borja, who introduced himself as President of
the CASURECO II board, informed respondent that Engr. Pasumbal was having a
conference with some officers of the National Electrification Administration in
another part of the building. After conversing with respondent, Mr. Borja requested
someone to deliver the papers to Engr. Pasumbal inside the conference room. After
thirty (30) minutes of waiting, said personnel returned from the conference room
and handed respondent his copy of the documents. At the time, respondent

unfortunately failed to notice that the TRO was not among those documents.[14]

Then, respondent immediately returned to the OCC to accomplish the Sheriff's
Return. In his haste to go back to his original assignment, he left the papers with
Mrs. Cosca, again without noticing that the TRO was not among the documents

returned to him.[15]

The next morning, respondent received a phone call from Atty. Joselito Fandifio,
counsel for plaintiff Tiu, informing him that CASURECO II had just cut off Tiu's
electrical connection. This led to the discovery that his copy of the TRO was missing



from the set of documents returned to him.[16] As such, respondent went back to
the CASURECO II offices to look for the personnel to whom he had given the
documents. Thereat, no one could tell him who that person was, and they would not

even show him the logbook.[17]

Respondent denies the allegation that he ever had a long talk with Engr. Pasumbal
while he was serving the TRO. He maintains that it is also not true that he ever
avoided showing the documents to complainant. Respondent also denies having told
Judge Paqueo that he was not sure whether he had served the TRO. Moreover, in
regard to the non-inclusion of the TRO among the documents served in the Sheriff's
Return, respondent maintains that the statement therein should not be interpreted
to mean that those documents were the only ones served. The omission to include

the TRO therein was due to pure inadvertence.[18]

Finally, respondent maintains that complainant is not authorized to represent
plaintiff Tiu in this administrative proceeding. Complainant allegedly exceeded the

powers conferred upon him by virtue of a special power of attorney.[1°]

In its Resolution dated 22 January 2007,[20] the Court referred the administrative
matter to a consultant of the Office of the Court Administrator (OCA) for

investigation, report and recommendation.[21]

Pursuant to the directive, on 21 February 2007, the OCA Consultant and designated
Hearing Officer, Hon. Narciso T. Atienza, sent notices of the hearing of the case on

21 and 22 March 2007 to the complainant and respondent.[22]

On 21 March 2007, respondent and his counsel appeared during the hearing.
Complainant, however, failed to appear despite receipt of the notice of hearing on 9
March 2007. Complainant likewise failed to appear during the hearing on 22 March

2007.[23] Thus, counsel for respondent moved for the dismissal of the case with
prejudice for failure to prosecute.

Apparently, due to complainant's absence on both hearing dates, the Hearing Officer
forwent further investigation and proceeded to prepare the Investigation Report on
the basis of the pleadings and documents already submitted.

In his Investigation Report, the Hearing Officer observed that there is no extant
evidence on record that would show that respondent had demanded and received
the amount of P3,000.00 from complainant.[24] In the absence of proof of illegal
exaction of money, he recommended that the charge for dishonesty be dismissed for
insufficiency of evidence. However, he recommended that respondent be
reprimanded for failure to serve personally the papers on the defendant in the
special civil case and to exhaustively examine each and every page of the

documents returned to him by the CASURECO II personnel.[25]

The Court agrees with the findings and recommendations of the Hearing Officer,
except as to the penalty.

At the outset, the Court finds that complainant was clothed with authority to file the



