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SECOND DIVISION

[ G.R. NO. 149719, June 21, 2007 ]

MOLDEX REALTY, INC., PETITIONER, VS. HOUSING AND LAND
USE REGULATORY BOARD, OFFICE OF APPEALS, ADJUDICATION
AND LEGAL AFFAIRS, EDITHA U. BARRAMEDA IN HER CAPACITY

AS REGIONAL OFFICER AND METROGATE COMPLEX VILLAGE

HOMEOWNERS ASSOCIATION, INC., RESPONDENTS.

DECISION
TINGA, 1.:

This is a petition for prohibition and certiorari under Rule 65 of the Rules of Court,
seeking the nullification of Resolution No. R-562, series of 1994, issued by the
Housing and Urban Development Coordinating Council (HUDCC), as well as the two
issuances and the writ of mandatory injunction issued by public respondent Housing
and Land Use Regulatory Board (HLURB) in connection with the implementation of
the assailed Resolution.

The factual antecedents are as follows:

Petitioner Moldex Realty, Inc. is a domestic corporation engaged in real estate
development. It is the owner-developer of Metrogate Complex Phase I, a subdivision
situated in Meycauayan, Marilao, Bulacan. In 1988, the HLURB issued petitioner a
License to Sell 696 parcels of land within the subdivision. In 1993, a sufficient
number of lot buyers and homeowners in the subdivision formally organized to
become the Metrogate Complex Village Homeowners' Association (respondent
association).

Petitioner claims that since the completion of the subdivision, it had been
subsidizing and advancing the payment for the delivery and maintenance of
common facilities including the operation of streetlights and the payment of the
corresponding electric bills. However, in 2000, petitioner decided to stop paying the
electric bills for the streetlights and advised respondent association to assume this
obligation. Respondent association objected to petitioner's resolution and refused to
pay the electric bills. Thus, Meralco discontinued its service, prompting respondent
association to apply for a preliminary injunction and preliminary mandatory
injunction with the HLURB against petitioner.

On 5 April 2001, Editha U. Barrameda, in her capacity as Regional Officer of
HLURB's Office of Appeals, Adjudication and Legal Affairs, issued a Resolution
granting respondent association's application for injunction. In support of the
Resolution, Barrameda cited the relevant provisions of Presidential Decree (PD) Nos.
957 and 1216 and HUDCC Resolution No. R-562, series of 1994.

HUDCC Resolution No. R-562, series of 1994, particularly provides that "subdivision



owners/developers shall continue to maintain street lights facilities and, unless
otherwise stipulated in the contract, pay the bills for electric consumption of the
subdivision street lights until the facilities in the project are turned over to the local
government until after completion of development in accordance with PD 957, PD

1216 and their implementing rules and regulations."[1]

Petitioner moved for reconsideration but was rebuffed in an Order dated 28 May

2001.[2] After respondent association filed a bond, Barrameda issued a writ of
preliminary mandatory injunction dated 28 June 2001 ordering petitioner to assume
the obligation of paying the cost of electricity of the streetlights starting from
December 2000 until their turn over or donation to the Municipality of Meycauayan.
[3]

Petitioner elevated the matter to the Court of Appeals by filing a Petition for
Prohibition and Certiorari, praying not only for the reversal of the writ of preliminary
mandatory injunction, as well as the Resolution dated 5 April 2001 and the Order
dated 28 May 2001, but also for the nullification of HUDCC Resolution No. R-562,
series of 1994, on the ground that it is unconstitutional.

During the pendency of the petition before the Court of Appeals, the HUDCC
approved Board Resolution No. R-699, series of 2001, entitled Amending the Rules
and Regulations Implementing the Subdivision and Condominium Buyer's Protective

Decree and Other Related Laws.[%]

On 27 August 2001, the Court of Appeals dismissed the petition on the ground that
petitioner should have raised the constitutionality of HUDCC Resolution No. R-562,
series of 1994, directly to this Court. The appellate court likewise found that no
proof was submitted to show Mr. Juanito Malto's authority to execute the requisite

verification and certification against non-forum shopping in behalf of petitioner.[>]

Following the Court of Appeals' pronouncement that constitutional issues should be
raised directly before this Court, petitioner instituted on 21 September 2001 an

action for certiorari and prohibition.[®] The petition reiterated the prayer for the
reversal of the writ of preliminary mandatory injunction, the Resolution dated 5 April
2001 and the Order dated 28 May 2001, all issued by the HLURB and for the setting
aside of HUDCC Resolution No. R-562, series of 1994.

The instant petition is anchored on the following arguments:

1. Resolution No. 526 Series of 1994 issued by the HUDCC s
unconstitutional for being a void exercise of legislative power.

2. Public respondent gravely abused its direction in issuing the
Mandatory Injunction on the basis of a void regulation (HU[D]CC
Resolution No. 526 Series of 1994).

3. Public respondent abused its discretion in not commanding that the
obligation to maintain the subdivision including the payment of the
streetlight consumption belongs exclusively to private respondents.
[7]



In its Comment,[8] respondent association brought up the tardy filing of the instant
petition. It contends that the instant petition, which assails the two HLURB issuances
dated 5 April 2001 and 28 May 2001, was filed beyond the 60-day reglementary
period for filing a petition for certiorari under Rule 65 of the Rules of Court. In its
opinion, the prior filing of a petition for certiorari with the Court of Appeals did not
toll the running of the 60-day period.

The Solicitor General agrees, pointing out that the instant petition, captioned as
Petition for Prohibition and Certiorari, does not assail the Decision of the Court of
Appeals but the twin issuances and the writ of mandatory injunction issued by the
HLURB and, therefore, should have been filed within 60 days from petitioner's
receipt on 18 June 2001 of the HLURB Order dated 28 May 2001. It appears that
when reckoned from 18 June 2001, the filing of the instant petition would go beyond
the 60-day reglementary period.

Petitioner maintains, on the contrary, that it filed a petition for certiorari with the
Court of Appeals within the reglementary period, but the same was dismissed by the
appellate court and "referred" to this Court, as it raised a constitutional issue.

When an administrative regulation is attacked for being unconstitutional or invalid, a
party may raise its unconstitutionality or invalidity on every occasion that the
regulation is being enforced. For the Court to exercise its power of judicial review,
the party assailing the regulation must show that the question of constitutionality

has been raised at the earliest opportunity.[°] This requisite should not be taken to
mean that the question of constitutionality must be raised immediately after the
execution of the state action complained of. That the question of constitutionality
has not been raised before is not a valid reason for refusing to allow it to be raised
later. A contrary rule would mean that a law, otherwise unconstitutional, would lapse
into constitutionality by the mere failure of the proper party to promptly file a case

to challenge the same.[10]

In the instant case, petitioner has complied with the requirement that the issue of
the constitutionality of the subject HUDCC Resolution must be timely raised.
Petitioner had already raised the question of constitutionality in its petition filed with
the Court of Appeals. The alleged injury caused to petitioner as a result of the
implementation of the HUDCC Resolution is continuous in nature in that as long as
the assailed resolution is effective, petitioner is obliged to pay for the electricity cost
of the streetlights. For every occasion that petitioner is directed to comply with the
assailed resolution, a new cause of action to question its validity accrues in favor of
petitioner. Thus, the instant petition is not time-barred.

The Solicitor General also points out that it is the Regional Trial Court, and not this
Court nor the Court of Appeals, which has jurisdiction to take cognizance of this

original action for certiorari and prohibition, notwithstanding Section 4, Rule 65[11]
of the Rules of Court.

It must be emphasized that this Court does not have exclusive original jurisdiction
over petitions assailing the constitutionality of a law or an administrative regulation.

In Drilon v. Lim,[12] it was clearly stated that the lower courts also have jurisdiction
to resolve the constitutionality at the first instance, thus:



