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EN BANC

[ A.M. No. RTJ-08-2126 [Formerly OCA I.P.I. No.
08-2896-RTJ], January 20, 2009 ]

ATTY. ERNESTO A. TABUJARA III, COMPLAINANT, VS. JUDGE
FATIMA GONZALES-ASDALA, RESPONDENT.




D E C I S I O N

CARPIO MORALES, J.:

Atty. Ernesto A. Tabujara III (complainant), by Complaint-Affidavit[1] dated June 8,
2006 which was sworn to on June 9, 2006 and received by the Office of the Court
Administrator (OCA) on June 13, 2006, charged Judge Fatima Gonzales-Asdala
(respondent), Presiding Judge of the Regional Trial Court of Quezon City, Branch 87,
with gross ignorance of the law and procedure, gross misconduct constituting
violation of the Code of Judicial Conduct, graft and corruption, knowingly rendering
an unjust order, and culpable violation of the Constitution.

Complainant was a party to the following cases which were originally raffled to
different branches but which were ordered consolidated and assigned to Branch 86
presided by Judge Teodoro Bay (Judge Bay), they having involved the same parties
(complainant and his wife), related issues and reliefs prayed for: (1) Civil Case No.
Q-06-57760,[2] for Violation of Republic Act No. 9262 or the "Violence Against
Women and Their Children Act," filed by complainant's wife against him praying for,
among others, the issuance of Temporary Protection Order (TPO), (2) Civil Case No.
06-57857,[3] filed by complainant against his wife for declaration of nullity of
marriage, and (3) Civil Case No. Q-06-57984,[4] petition for a writ of habeas corpus
filed by complainant's wife against him involving their son Carlos Iñigo R. Tabujara
(habeas corpus case).

The habeas corpus case was raffled to Branch 102 which issued on May 23, 2006 a
Writ[5] directing Deputy Sheriff Victor Amarillas to "take and have the body of ....
CARLOS IÑIGO R. TABUJARA before this Court on 25 May 2006, at 10:00 A.M. and
[to] summon the respondent-[herein complainant] to appear then and there to show
cause why he should not be dealt with in accordance with law."[6] (Capitalization
and underscoring in the original)

During the hearing on May 25, 2006 of the habeas corpus case before Branch 102,
on complainant's information that there were two pending cases before Branch 86
presided by Judge Bay, Branch 102 directed the consolidation of said habeas corpus
case with the other cases pending before Branch 86.

After hearing was conducted on the habeas corpus case, Branch 86 Presiding Judge
Bay issued on May 31, 2006 an Order[7] reading:



After considering the records of the three (3) cases consolidated before
this Court, this Court resolves as follows:

1. the child Carlos Iñigo R. Tabujara shall continue to be under the
custody of the respondent Ernesto Tabujara III until the Court shall
have resolved the issue of custody of said child. This is necessary to
protect the child from emotional and psychological violence due to
the misunderstanding now existing between his parents.




2. the Motion to Admit Amended Petition with Prayer for Temporary
Protection Order is GRANTED. The Temporary Protection Order
dated April 19, 2006 is hereby extended until the prayer for
Permanent Protection is resolved.




3. The respondent Ernesto Tabujara III is hereby ordered to bring the
child Carlos Iñigo Tabujara to this Court during the hearing of these
cases on July 14, 2006 at 8:30 in the morning.




x x x x[8] (Emphasis and underscoring supplied)



On the same date (May 31, 2006) of the issuance by Judge Bay of the above-quoted
Order, complainant's wife filed an Urgent Ex-Parte Motion to Order Respondent to
Comply with the Writ of Habeas Corpus with Urgent Motion For Partial
Reconsideration (Of the Order dated May 31, 2006).[9] The motion contained no
notice of hearing and no copy was furnished herein complainant, albeit a copy was
sent to his counsel via registered mail. Also on May 31, 2006, respondent Presiding
Judge of Branch 87, the pairing Judge of Branch 86 presided by Judge Bay who had
filed a Leave of Absence effective the following day or on June 1, 2006, acted on the
motion of complainant's wife and amended Judge Bay's May 31, 2006 order by
advancing the production of the parties' child from July 14, 2006 to June 1, 2006.
[10] The decretal portion of respondent's May 31, 2006 Order reads:



WHEREFORE, Ernesto A. Tabujara III or any person or persons acting for
and in his behalf and under his direction is hereby directed to produce
the person of minor Carlos I[ñ]igo R. Tabujara before the Session Hall,
Branch 87, located at 114, Hall of Justice, Quezon City on June 1, 2006
at 9:00 o'clock in the morning. Failing which, the more coercive process
of a Bench Warrant will be issued against said respondent, without
prejudice to a declaration of contempt which may be due under the
obtaining circumstances.[11] (Underscoring supplied)



Alleging that respondent's May 31, 2006 Order was issued with undue haste and
without notice to complainant, and that respondent violated the rule against
interference with courts of co-equal and concurrent jurisdiction, complainant filed on
June 1, 2006 a Petition for Certiorari with prayer for temporary restraining order
and/or writ of preliminary injunction before the Court of Appeals.[12]




On June 1, 2006, complainant having failed to appear at the rescheduled date (by
respondent) for him to produce the minor child, declared him



. . . in contempt of Court for defying the order directing the production of
the minor, in which case, a bench warrant is hereby ordered against



respondent, who is likewise ordered imprisoned until such time that he is
willing to appear and comply with the order of this Court directing the
production of the minor. Until further notice.[13] (Underscoring supplied)

On June 2, 2006, the appellate court issued a Resolution[14] in complainant's
petition for Certiorari granting a Temporary Restraining Order and ordering
complainant's wife to submit a Comment on the petition. On even date, in view of
the contempt order and bench warrant issued by respondent on June 1, 2006,
complainant filed before the appellate court an urgent ex-parte motion to set aside
respondent's June 1, 2006 Order and bench warrant.[15] The appellate court granted
the motion by June 7, 2006 Resolution.[16]




Hence, arose the present complaint, complainant contending that when respondent
issued her May 31, 2006 Order, Judge Bay was not yet on official leave as it was yet
to start the following day, June 1, 2006; that as a judge of a co-equal and
concurrent jurisdiction, respondent could not amend, revise, modify or disturb the
orders of the other courts;[17] and that respondent violated Rule 15, Section 4 of
the Rules of Court[18] on litigated motions which Rule calls for the setting of such
motions for hearing and the service of copy thereof upon the opposing party at least
three days before the scheduled hearing.




Complainant adds that respondent's May 31, 2006 Order was issued after the
opposing counsel personally met and conferred with respondent in her chambers
without the presence of his (complainant's) counsel; and that after issuing the
Order, respondent personally summoned via telephone complainant's counsel to her
chambers where she personally furnished him a copy of the Order in the presence of
opposing counsel.[19]




Then Court Administrator Christopher Lock, by Ist Indorsement dated July 3, 2006,
[20] directed respondent to comment on the Complaint-Affidavit within ten days
from notice.




The Office of the Court Administrator (OCA) synthesized respondent's 22-page
Comment dated August 2, 2006,[21] the salient portions of which follow:



x x x x




In acting on the subject cases as pairing judge of Branch 86, respondent
judge argued that she did not violate the basic rule against interference
between courts of concurrent or co-equal jurisdiction. When respondent
judge ordered the production of the minor child during the hearing set on
01 June 2006, the regular presiding judge of Branch 86 was no longer in
his office as he already left the building as per information of Branch
Clerk of Court Buenaluz. Hence, as pairing judge, she has the authority
to act on the said urgent motion and to issue the bench warrant.




x x x x



Respondent denied her alleged close personal relationship with Atty.
Carmina Abbas, counsel of record of complainant's wife. When Atty.



Abbas appeared during the hearing on 01 June 2006, it was the second
time that she saw her; the first time was sometime two years ago during
the IBP meeting in Makati City. She claimed that she did not know either
Atty. Abas or the complainant's wife. She only came to know them when
the case was referred to her for action.

With respect to her alleged failure to require complainant to show cause
and answer the contempt charge against him, respondent explained that
the record of the habeas corpus case shows that complainant was given
several opportunities to comply with the Writ to bring the minor child. Per
record, the 1st refusal to comply was during the hearing on 25 May 2006
when complainant claimed lack of material time to fetch the child from
Tagaytay highlands. Then, the 2nd and 3rd refusal[s] to comply were
during the hearings on 26 May 2006 and 01 June 2006, respectively.

Respondent likewise denied personally calling complainant's counsel and
informing her about the motion and the hearing on 01 June 2006. As to
the reason for Atty. Ambrosio's unexpected arrival at the respondent's
sala and as to how she learned about the motion is unknown to her. She
claimed that the sending of notice to party litigants and/or their counsel
is not her concern or duty but that of the Branch Clerk of Court.

Respondent noted that the Petition for Certiorari which complainant filed
in the Court of Appeals impleaded her in the capacity of Presiding Judge
of Branch 87. Hence, complainant misled the Court of Appeals in making
it appear that she issued the questioned order in her capacity as the
regular judge of Branch 87.

Respondent only came to know of the TRO when the bench warrant was
already disseminated to the proper government authorities. It was thus
incumbent upon the complainant to submit himself to the court and ask
that the bench warrant be set aside or recalled because of the TRO.

. . . . Complainant's detention at the office of the Executive Judge
Natividad was of his own making.

x x x x[22] (Underscoring supplied)

After noting the following record of administrative charges against respondent:[23]



Docket
No.




Complainant Charge/ 

Violation

Penalty Date of 

Decision/

Resolution
1. RTJ-06-
1974

Edano,
Carmen P.

Gross
Insubordination
And 


Gross
Misconduct

Dismissal
from the


Service
without
prejudice

26 July
2007

2. 05-10-
618 RTC

OCA's
Report

Undue Delay in
The 


Disposition of
Cases

Fine of
P11,000.00 


Pesos with
Warning

11 July
2006



3. RTC-
05-1916

Manansala,
Melencio III
P.

Gross
Misconduct

Fine of
P40,000.00 
Pesos with
stern
Warning

10 May
2005

4. RTJ-00-
1546


(98-628-
RTJ)

Bownman,
James et al.,

Grave Abuse of
Discretion

Fine of
P2,000.00
Pesos

06 March
2000

5. RTJ-99-
1428

Dumlao,
Florentino,
Jr.,

Partiality Admonished 08
February
1999

(Emphasis in the original; underscoring supplied),



the OCA came up with the following evaluation of the Complaint:



As correctly claimed by the complainant, respondent Judge had indeed
acted on the three (3) consolidated cases: (1) without the legal
authority as pairing judge of Branch 86 considering that the regular
presiding judge thereat was still sitting as such when she issued the
order of 31 May 2006; (2) in violation of the basic rule on
procedural due process when she resolved ex-parte the motion of the
complainant's wife; and . . . in citing complainant in contempt of court
and issuing the bench warrant without requiring the complainant to file
his comment on said ex-parte motion and explain the reason for his
failure to appear and bring the minor child during the hearing on 01 June
2006.




x x x x



It must be noted that the motion of complainant's wife was an ordinary
motion which required the application of ordinary rules and was not
itself the application of writ under Rule 102.




x x x x



Clear it is from the foregoing that respondent's basis in disregarding the
rule under Section 4 of Rule 15 is not valid. While respondent may be
justified in immediately setting the hearing of the said urgent ex-parte
motion, she should not have resolved it without first requiring the
complainant to file his comment. Although the appearance of the
complainant during the hearing may be waived, he has the right to be
heard insofar as the said motion is concerned through the filing of his
comment thereon.




Respondent Judge's blunder was compounded when she immediately
cited complainant in contempt of court and issued the bench warrant
without requiring the latter to explain the reason for his non-appearance
and non-compliance with a standing order. Under Rule 71 of the Rules of
Court, complainant's alleged disobedience is an indirect contempt the
punishment for which requires that a respondent should be first asked to
show cause why he should not be punished for contempt.


