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COMMISSIONER OF INTERNAL REVENUE, PETITIONER, VS.
PILIPINAS SHELL PETROLEUM CORPORATION, RESPONDENT.




RESOLUTION

VILLARAMA, JR., J.:

For resolution are the Motion for Reconsideration dated May 22, 2012 and
Supplemental Motion for Reconsideration dated December 12, 2012 filed by Pilipinas
Shell Petroleum Corporation (respondent). As directed, the Solicitor General on
behalf of petitioner Commissioner of Internal Revenue filed their Comment, to which
respondent filed its Reply.

In our Decision promulgated on April 25, 2012, we ruled that the Court of Tax
Appeals (CTA) erred in granting respondent’s claim for tax refund because the latter
failed to establish a tax exemption in its favor under Section 135(a) of the National
Internal Revenue Code of 1997 (NIRC).

WHEREFORE, the petition for review on certiorari is GRANTED. The
Decision dated March 25, 2009 and Resolution dated June 24, 2009 of
the Court of Tax Appeals En Banc in CTA EB No. 415 are hereby
REVERSED and SET ASIDE. The claims for tax refund or credit filed by
respondent Pilipinas Shell Petroleum Corporation are DENIED for lack of
basis.




No pronouncement as to costs.



SO ORDERED.[1]



Respondent argues that a plain reading of Section 135 of the NIRC reveals that it is
the petroleum products sold to international carriers which are exempt from excise
tax for which reason no excise taxes are deemed to have been due in the first place.
It points out that excise tax being an indirect tax, Section 135 in relation to Section
148 should be interpreted as referring to a tax exemption from the point of
production and removal from the place of production considering that it is only at
that point that an excise tax is imposed. The situation is unlike the value-added tax
(VAT) which is imposed at every point of turnover – from production to wholesale, to
retail and to end-consumer. Respondent thus concludes that exemption could only
refer to the imposition of the tax on the statutory seller, in this case the respondent.
This is because when a tax paid by the statutory seller is passed on to the buyer it is
no longer in the nature of a tax but an added cost to the purchase price of the
product sold.




Respondent also contends that our ruling that Section 135 only prohibits local
petroleum manufacturers like respondent from shifting the burden of excise tax to



international carriers has adverse economic impact as it severely curtails the
domestic oil industry. Requiring local petroleum manufacturers to absorb the tax
burden in the sale of its products to international carriers is contrary to the State’s
policy of “protecting gasoline dealers and distributors from unfair and onerous trade
conditions,” and places them at a competitive disadvantage since foreign oil
producers, particularly those whose governments with which we have entered into
bilateral service agreements, are not subject to excise tax for the same transaction.
Respondent fears this could lead to cessation of supply of petroleum products to
international carriers, retrenchment of employees of domestic
manufacturers/producers to prevent further losses, or worse, shutting down of their
production of jet A-1 fuel and aviation gas due to unprofitability of sustaining
operations. Under this scenario, participation of Filipino capital, management and
labor in the domestic oil industry is effectively diminished.

Lastly, respondent asserts that the imposition by the Philippine Government of
excise tax on petroleum products sold to international carriers is in violation of the
Chicago Convention on International Aviation (“Chicago Convention”) to which it is a
signatory, as well as other international agreements (the Republic of the Philippines’
air transport agreements with the United States of America, Netherlands, Belgium
and Japan).

In his Comment, the Solicitor General underscores the statutory basis of this Court’s
ruling that the exemption under Section 135 does not attach to the products. Citing
Exxonmobil Petroleum & Chemical Holdings, Inc.-Philippine Branch v. Commissioner
of Internal Revenue,[2] which held that the excise tax, when passed on to the
purchaser, becomes part of the purchase price, the Solicitor General claims this
refutes respondent’s theory that the exemption attaches to the petroleum product
itself and not to the purchaser for it would have been erroneous for the seller to pay
the excise tax and inequitable to pass it on to the purchaser if the excise tax
exemption attaches to the product.

As to respondent’s reliance in the cases of Silkair  (Singapore) Pte. Ltd. v.
Commissioner of Internal Revenue[3] and Exxonmobil Petroleum & Chemical
Holdings, Inc.-Philippine Branch v. Commissioner of Internal Revenue,[4] the
Solicitor General points out that there was no pronouncement in these cases that
petroleum manufacturers selling petroleum products to international carriers are
exempt from paying excise taxes. In fact, Exxonmobil even cited the case of
Philippine Acetylene Co, Inc. v. Commissioner of Internal Revenue.[5] Further, the
ruling in Maceda v. Macaraig, Jr.[6] which confirms that Section 135 does not intend
to exempt manufacturers or producers of petroleum products from the payment of
excise tax.

The Court will now address the principal arguments proffered by respondent: (1)
Section 135 intended the tax exemption to apply to petroleum products at the point
of production; (2) Philippine Acetylene Co., Inc. v. Commissioner of Internal
Revenue and Maceda v. Macaraig, Jr. are inapplicable in the light of previous rulings
of the Bureau of Internal Revenue (BIR) and the CTA that the excise tax on
petroleum products sold to international carriers for use or consumption outside the
Philippines attaches to the article when sold to said international carriers, as it is the
article which is exempt from the tax, not the international carrier; and (3) the
Decision of this Court will not only have adverse impact on the domestic oil industry



but is also in violation of international agreements on aviation.

Under Section 129 of the NIRC, excise taxes are those applied to goods
manufactured or produced in the Philippines for domestic sale or consumption or for
any other disposition and to things imported. Excise taxes as used in our Tax Code
fall under two types – (1) specific tax which is based on weight or volume capacity
and other physical unit of measurement, and (2) ad valorem tax which is based on
selling price or other specified value of the goods. Aviation fuel is subject to specific
tax under Section 148 (g) which attaches to said product “as soon as they are in
existence as such.”

On this point, the clarification made by our esteemed colleague, Associate Justice
Lucas P. Bersamin regarding the traditional meaning of excise tax adopted in our
Decision, is well-taken.

The transformation undergone by the term “excise tax” from its traditional concept
up to its current definition in our Tax Code was explained in the case of Petron
Corporation v. Tiangco,[7] as follows:

Admittedly, the proffered definition of an excise tax as “a tax upon the
performance, carrying on, or exercise of some right, privilege, activity,
calling or occupation” derives from the compendium American
Jurisprudence, popularly referred to as Am Jur and has been cited in
previous decisions of this Court, including those cited by Petron itself.
Such a definition would not have been inconsistent with previous
incarnations of our Tax Code, such as the NIRC of 1939, as amended, or
the NIRC of 1977 because in those laws the term “excise tax” was not
used at all. In contrast, the nomenclature used in those prior laws in
referring to taxes imposed on specific articles was “specific tax.” Yet
beginning with the National Internal Revenue Code of 1986, as amended,
the term “excise taxes” was used and defined as applicable “to goods
manufactured or produced in the Philippines… and to things imported.”
This definition was carried over into the present NIRC of 1997. Further,
these two latest codes categorize two different kinds of excise taxes:
“specific tax” which is imposed and based on weight or volume capacity
or any other physical unit of measurement; and “ad valorem tax” which
is imposed and based on the selling price or other specified value of the
goods. In other words, the meaning of “excise tax” has undergone a
transformation, morphing from the Am Jur definition to its
current signification which is a tax on certain specified goods or
articles.




The change in perspective brought forth by the use of the term “excise
tax” in a different connotation was not lost on the departed author Jose
Nolledo as he accorded divergent treatments in his 1973 and 1994
commentaries on our tax laws. Writing in 1973, and essentially alluding
to the Am Jur definition of “excise tax,” Nolledo observed:




Are specific taxes, taxes on property or excise taxes –



In the case of Meralco v. Trinidad ([G.R.] 16738, 1925) it was
held that specific taxes are property taxes, a ruling which



seems to be erroneous. Specific taxes are truly excise taxes
for the fact that the value of the property taxed is taken into
account will not change the nature of the tax. It is correct to
say that specific taxes are taxes on the privilege to import,
manufacture and remove from storage certain articles
specified by law.

In contrast, after the tax code was amended to classify specific taxes as
a subset of excise taxes, Nolledo, in his 1994 commentaries, wrote:



1. Excise taxes, as used in the Tax Code, refers to taxes
applicable to certain specified goods or articles manufactured
or produced in the Philippines for domestic sale or
consumption or for any other disposition and to things
imported into the Philippines. They are either specific or ad
valorem.




2. Nature of excise taxes. – They are imposed directly on
certain specified goods. (infra) They are, therefore, taxes on
property. (see Medina vs. City of Baguio, 91 Phil. 854.)




A tax is not excise where it does not subject directly the
produce or goods to tax but indirectly as an incident to, or in
connection with, the business to be taxed.



In their 2004 commentaries, De Leon and De Leon restate the Am Jur
definition of excise tax, and observe that the term is “synonymous with
‘privilege tax’ and [both terms] are often used interchangeably.” At the
same time, they offer a caveat that “[e]xcise tax, as [defined by Am Jur],
is not to be confused with excise tax imposed [by the NIRC] on certain
specified articles manufactured or produced in, or imported into, the
Philippines, ‘for domestic sale or consumption or for any other
disposition.’”




It is evident that Am Jur aside, the current definition of an excise
tax is that of a tax levied on a specific article, rather than one
“upon the performance, carrying on, or the exercise of an
activity.” This current definition was already in place when the Code was
enacted in 1991, and we can only presume that it was what the Congress
had intended as it specified that local government units could not impose
“excise taxes on articles enumerated under the [NIRC].” This prohibition
must pertain to the same kind of excise taxes as imposed by the NIRC,
and not those previously defined “excise taxes” which were not
integrated or denominated as such in our present tax law.[8] (Emphasis
supplied.)



That excise tax as presently understood is a tax on property has no bearing at all on
the issue of respondent’s entitlement to refund. Nor does the nature of excise tax as
an indirect tax supports respondent’s postulation that the tax exemption provided in
Sec. 135 attaches to the petroleum products themselves and consequently the
domestic petroleum manufacturer is not liable for the payment of excise tax at the
point of production. As already discussed in our Decision, to which Justice Bersamin
concurs, “the accrual and payment of the excise tax on the goods enumerated under



Title VI of the NIRC prior to their removal at the place of production are absolute
and admit of no exception.” This also underscores the fact that the exemption from
payment of excise tax is conferred on international carriers who purchased the
petroleum products of respondent.

On the basis of Philippine Acetylene, we held that a tax exemption being enjoyed by
the buyer cannot be the basis of a claim for tax exemption by the manufacturer or
seller of the goods for any tax due to it as the manufacturer or seller. The excise tax
imposed on petroleum products under Section 148 is the direct liability of the
manufacturer who cannot thus invoke the excise tax exemption granted to its
buyers who are international carriers. And following our pronouncement in Maceda
v. Macarig, Jr. we further ruled that Section 135(a) should be construed as
prohibiting the shifting of the burden of the excise tax to the international carriers
who buy petroleum products from the local manufacturers. Said international
carriers are thus allowed to purchase the petroleum products without the excise tax
component which otherwise would have been added to the cost or price fixed by the
local manufacturers or distributors/sellers.

Excise tax on aviation fuel used for international flights is practically nil as most
countries are signatories to the 1944 Chicago Convention on International Aviation
(Chicago Convention). Article 24[9] of the Convention has been interpreted to
prohibit taxation of aircraft fuel consumed for international transport. Taxation of
international air travel is presently at such low level that there has been an
intensified debate on whether these should be increased to “finance development
rather than simply to augment national tax revenue” considering the “cross-border
environmental damage” caused by aircraft emissions that contribute to global
warming, not to mention noise pollution and congestion at airports).[10] Mutual
exemptions given under bilateral air service agreements are seen as main legal
obstacles to the imposition of indirect taxes on aviation fuel. In response to present
realities, the International Civil Aviation Organization (ICAO) has adopted policies on
charges and emission-related taxes and charges.[11]

Section 135(a) of the NIRC and earlier amendments to the Tax Code represent our
Governments’ compliance with the Chicago Convention, its subsequent
resolutions/annexes, and the air transport agreements entered into by the Philippine
Government with various countries. The rationale for exemption of fuel from
national and local taxes was expressed by ICAO as follows:

...The Council in 1951 adopted a Resolution and Recommendation on the
taxation of fuel, a Resolution on the taxation of income and of aircraft,
and a Resolution on taxes related to the sale or use of international air
transport (cf. Doc 7145) which were further amended and amplified by
the policy statements in Doc 8632 published in 1966. The Resolutions
and Recommendation concerned were designed to recognize the
uniqueness of civil aviation and the need to accord tax exempt
status to certain aspects of the operations of international air
transport and were adopted because multiple taxation on the
aircraft, fuel, technical supplies and the income of international
air transport, as well as taxes on its sale and use, were
considered as major obstacles to the further development of
international air transport. Non-observance of the principle of


