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[ A.M. No. MTJ-14-1842 [Formerly OCA IPI No.
12-2491-MTJ], February 24, 2014 ]

REX M. TUPAL, COMPLAINANT, VS. JUDGE REMEGIO V. ROJO,
BRANCH 5, MUNICIPAL TRIAL COURT IN CITIES (MTCC),

BACOLOD CITY, NEGROS OCCIDENTAL, RESPONDENT.
  

RESOLUTION

LEONEN, J.:

Municipal trial court judges cannot notarize affidavits of cohabitation of parties
whose marriage they will solemnize.

Rex M. Tupal filed with the Office of the Court Administrator a complaint against
Judge Remegio V. Rojo for violating the Code of Judicial Conduct and for gross
ignorance of the law.[1]

Judge Remegio V. Rojo presides Municipal Trial Court in Cities, Branch 5, Bacolod
City, Negros Occidental. Judge Rojo allegedly solemnized marriages without the
required marriage license. He instead notarized affidavits of cohabitation[2] and
issued them to the contracting parties.[3] He notarized these affidavits on the day of
the parties’ marriage.[4] These “package marriages” are allegedly common in
Bacolod City.[5]

Rex annexed to his complaint-affidavit nine affidavits of cohabitation all notarized by
Judge Rojo. All affidavits were notarized on the day of the contracting parties’
marriages.[6] The affidavits contained the following jurat:

SUBSCRIBED AND SWORN to before me this [date] at Bacolod City,
Philippines.

 

                                    (sgd.)
                                    HON. REMEGIO V. ROJO

 
                                    Judge[7]

For notarizing affidavits of cohabitation of parties whose marriage he solemnized,
Judge Rojo allegedly violated Circular No. 1-90 dated February 26, 1990.[8] Circular
No. 1-90 allows municipal trial court judges to act as notaries public ex officio and
notarize documents only if connected with their official functions and duties. Rex
argues that affidavits of cohabitation are not connected with a judge’s official
functions and duties as solemnizing officer.[9] Thus, Judge Rojo cannot notarize ex
officio affidavits of cohabitation of parties whose marriage he solemnized.

 

Also, according to Rex, Judge Rojo allegedly violated the 2004 Rules on Notarial



Practice. Judge Rojo notarized affidavits of cohabitation without affixing his judicial
seal on the affidavits. He also did not require the parties to present their competent
pieces of evidence of identity as required by law. These omissions allegedly
constituted gross ignorance of the law as notarial rules “[are] x x x simple and
elementary to ignore.”[10]

Judge Rojo commented on the complaint.[11] He argued that Rex was only harassing
him. Rex is the father of Frialyn Tupal. Frialyn has a pending perjury case in Branch
5 for allegedly making false statements in her affidavit of cohabitation. Rex only
filed a complaint against Judge Rojo to delay Frialyn’s case.[12]

Judge Rojo did not deny notarizing the affidavits of cohabitation. He argued that
notarizing affidavits of cohabitation was connected with his official functions and
duties as a judge.[13] The Guidelines on the Solemnization of Marriage by the
Members of the Judiciary[14] does not prohibit judges from notarizing affidavits of
cohabitation of parties whose marriage they will solemnize.[15] Thus, Judge Rojo did
not violate Circular No. 1-90.

Judge Rojo also argued that he did not violate the 2004 Rules on Notarial Practice.
He is a judge, not a notary public. Thus, he was not required to affix a notarial seal
on the affidavits he notarized.[16]

Also, Judge Rojo argued that he need not notarize the affidavits with the parties
presenting their competent pieces of evidence of identity. Since he interviewed the
parties as to the contents of their affidavits, he personally knew them to be the
same persons who executed the affidavit.[17] The parties’ identities are
“unquestionable.”[18]

Judge Rojo alleged that other judges in Bacolod City and Talisay City also notarized
affidavits of cohabitation of parties whose marriage they solemnized.[19] He pleaded
“not to make him [complainant Tupal’s] doormat, punching bag and chopping block”
[20] since other judges also notarized affidavits of cohabitation.

In its report dated July 30, 2013, the Office of the Court Administrator found that
Judge Rojo violated Circular No. 1-90. The Office of the Court Administrator
recommended that Judge Rojo be fined P9,000.00 and sternly warned that repeating
the same offense will be dealt with more severely.

The Office of the Court Administrator ruled that affidavits of cohabitation are
documents not connected with municipal trial court judges’ official functions and
duties. Under the Guidelines on the Solemnization of Marriage by the Members of
the Judiciary,[21] a judge’s duty is to personally examine the allegations in the
affidavit of cohabitation before performing the marriage ceremony.[22] Nothing in
the Guidelines authorizes judges to notarize affidavits of cohabitation of parties
whose marriage they will solemnize.

Since Judge Rojo notarized without authority nine affidavits of cohabitation, the
Office of the Court Administrator recommended a fine of P1,000.00 per affidavit of
cohabitation notarized.[23]



The issue is whether Judge Rojo is guilty of violating the New Code of Judicial
Conduct and of gross ignorance of the law.

This court finds Judge Rojo guilty of violating the New Code of Judicial Conduct and
of gross ignorance of the law. Judge Rojo violated Circular No. 1-90 and the 2004
Rules on Notarial Practice.

Municipal trial court and municipal circuit trial court judges may act as notaries
public. However, they may do so only in their ex officio capacities. They may
notarize documents, contracts, and other conveyances only in the exercise of their
official functions and duties. Circular No. 1-90 dated February 26, 1990 provides:

Municipal trial court (MTC) and municipal circuit trial court (MCTC) judges
are empowered to perform the function of notaries public ex officio under
Section 76 of Republic Act No. 296, as amended (otherwise known as the
Judiciary Act of 1948) and Section 242 of the Revised Administrative
Code. But the Court hereby lays down the following qualifications on the
scope of this power:

 

MTC and MCTC judges may act as notaries public ex officio in the
notarization of documents connected only with the exercise of their
official functions and duties x x x. They may not, as notaries public ex
officio, undertake the preparation and acknowledgment of private
documents, contracts and other acts of conveyances which bear no direct
relation to the performance of their functions as judges. The 1989 Code
of Judicial Conduct not only enjoins judges to regulate their extra-judicial
activities in order to minimize the risk of conflict with their judicial duties,
but also prohibits them from engaging in the private practice of law
(Canon 5 and Rule 5.07).

 
They may also act as notaries public ex officio only if lawyers or notaries public are
lacking in their courts’ territorial jurisdiction. They must certify as to the lack of
lawyers or notaries public when notarizing documents ex officio:

 
However, the Court, taking judicial notice of the fact that there are still
municipalities which have neither lawyers nor notaries public, rules that
MTC and MCTC judges assigned to municipalities or circuits with no
lawyers or notaries public may, in the capacity as notaries public ex
officio, perform any act within the competency of a regular notary public,
provided that: (1) all notarial fees charged be for the account of the
Government and turned over to the municipal treasurer (Lapena, Jr. vs.
Marcos, Adm. Matter No. 1969-MJ, June 29, 1982, 114 SCRA 572); and,
(2) certification be made in the notarized documents attesting to the lack
of any lawyer or notary public in such municipality or circuit.[24]

 
Judge Rojo notarized affidavits of cohabitation, which were documents not
connected with the exercise of his official functions and duties as solemnizing officer.
He also notarized affidavits of cohabitation without certifying that lawyers or
notaries public were lacking in his court’s territorial jurisdiction. Thus, Judge Rojo
violated Circular No. 1-90.

 

Before performing the marriage ceremony, the judge must personally interview the



contracting parties and examine the requirements they submitted.[25] The parties
must have complied with all the essential and formal requisites of marriage. Among
these formal requisites is a marriage license.[26]

A marriage license is issued by the local civil registrar to parties who have all the
qualifications and none of the legal disqualifications to contract marriage.[27] Before
performing the marriage ceremony, the judge must personally examine the
marriage license presented.[28]

If the contracting parties have cohabited as husband and wife for at least five years
and have no legal impediment to marry, they are exempt from the marriage license
requirement.[29] Instead, the parties must present an affidavit of cohabitation sworn
to before any person authorized by law to administer oaths.[30] The judge, as
solemnizing officer, must personally examine the affidavit of cohabitation as to the
parties having lived together as husband and wife for at least five years and the
absence of any legal impediment to marry each other.[31] The judge must also
execute a sworn statement that he personally ascertained the parties’ qualifications
to marry and found no legal impediment to the marriage.[32] Article 34 of the Family
Code of the Philippines provides:

Art. 34. No license shall be necessary for the marriage of a man and a
woman who have lived together as husband and wife for at least five
years and without any legal impediment to marry each other. The
contracting parties shall state the foregoing facts in an affidavit before
any person authorized by law to administer oaths. The solemnizing officer
shall also state under oath that he ascertained the qualifications of the
contracting parties and found no legal impediment to the marriage.

 
Section 5 of the Guidelines on the Solemnization of Marriage by the Members of the
Judiciary also provides:

 
Sec. 5. Other duties of solemnizing officer before the solemnization of the
marriage in legal ratification of cohabitation. — In the case of a marriage
effecting legal ratification of cohabitation, the solemnizing officer shall (a)
personally interview the contracting parties to determine their
qualifications to marry; (b) personally examine the affidavit of the
contracting parties as to the fact of having lived together as husband and
wife for at least five [5] years and the absence of any legal impediments
to marry each other; and (c) execute a sworn statement showing
compliance with (a) and (b) and that the solemnizing officer found no
legal impediment to the marriage.

 
Based on law and the Guidelines on the Solemnization of Marriage by the Members
of the Judiciary, the person who notarizes the contracting parties’ affidavit of
cohabitation cannot be the judge who will solemnize the parties’ marriage.

 

As a solemnizing officer, the judge’s only duty involving the affidavit of cohabitation
is to examine whether the parties have indeed lived together for at least five years
without legal impediment to marry. The Guidelines does not state that the judge can
notarize the parties’ affidavit of cohabitation.

 



Thus, affidavits of cohabitation are documents not connected with the judge’s official
function and duty to solemnize marriages. Notarizing affidavits of cohabitation is
inconsistent with the duty to examine the parties’ requirements for marriage. If the
solemnizing officer notarized the affidavit of cohabitation, he cannot objectively
examine and review the affidavit’s statements before performing the marriage
ceremony. Should there be any irregularity or false statements in the affidavit of
cohabitation he notarized, he cannot be expected to admit that he solemnized the
marriage despite the irregularity or false allegation.

Thus, judges cannot notarize the affidavits of cohabitation of the parties whose
marriage they will solemnize. Affidavits of cohabitation are documents not
connected with their official function and duty to solemnize marriages.

Judge Rojo admitted that he notarized affidavits of cohabitation of parties “on the
same day [he solemnized their marriages].”[33] He notarized documents not
connected with his official function and duty to solemnize marriages. Thus, Judge
Rojo violated Circular No. 1-90.

Judge Rojo argued that the Guidelines on the Solemnization of Marriage by the
Members of the Judiciary does not expressly prohibit judges from notarizing
affidavits of cohabitation. Thus, he cannot be prohibited from notarizing affidavits of
cohabitation.

To accept Judge Rojo’s argument will render the solemnizing officer’s duties to
examine the affidavit of cohabitation and to issue a sworn statement that the
requirements have been complied with redundant. As discussed, a judge cannot
objectively examine a document he himself notarized. Article 34 of the Family Code
and the Guidelines on the Solemnization of Marriage by the Members of the
Judiciary assume that “the person authorized by law to administer oaths” who
notarizes the affidavit of cohabitation and the “solemnizing officer” who performs
the marriage ceremony are two different persons.

Judge Rojo argued that Circular No. 1-90 only prohibits municipal trial court judges
from notarizing “private documents x x x [bearing] no direct relation to the
performance of their functions as judges.”[34] Since a marriage license is a public
document, its “counterpart,” the affidavit of cohabitation, is also a public document.
Thus, when he notarizes an affidavit of cohabitation, he notarizes a public
document. He did not violate Circular No. 1-90.

An affidavit of cohabitation remains a private document until notarized. Notarization
converts a private document into a public document, “[rendering the document]
admissible in court without further proof of its authenticity.”[35] The affidavit of
cohabitation, even if it serves a “public purpose,” remains a private document until
notarized.

Thus, when Judge Rojo notarized the affidavits of cohabitation, he notarized nine
private documents. As discussed, affidavits of cohabitation are not connected with a
judge’s official duty to solemnize marriages. Judge Rojo violated Circular No. 1-90.

Judge Rojo argued that Circular No. 1-90’s purpose is to “eliminate competition
between judges and private lawyers in transacting legal conveyancing business.”[36]


