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HERMAN MEDINA, PETITIONER, VS. PEOPLE OF THE
PHILIPPINES, RESPONDENT.

DECISION

PERALTA, J.:

This is a petition for review on certiorari under Rule 45 of the Rules of Court seeking
to reverse and set aside the January 7, 2008 Decisionll] and April 21, 2008
Resolution[2] of the Court of Appeals (CA) in CA-G.R. CR No. 29634, which affirmed

in toto the March 31, 2005 Decision[3! of the Regional Trial Court (RTC), Branch 35,
Santiago City, Isabela, in Criminal Case No. 35-4021 convicting petitioner Herman
Medina (Medina) of the crime of simple theft, defined and penalized under Article
308, in relation to Article 309, Paragraph 1 of the Revised Penal Code (RPC).

The Information[4] filed against Medina states:

That on or about the 27th day of April, 2002 and for sometime thereafter,
in the City of Santiago, Philippines, within the jurisdiction of this
Honorable Court, the above-named accused, did then and there, wilfully,
unlawfully and feloniously, with intent to gain and without the knowledge
and consent of the owner thereof, take, steal, and carry away the
following to wit: one (1) unit alternator worth Php5,000.00, Starter worth
Php5,000.00, battery worth Php2,500.00[,] and two (2) sets of tire 2.75
x 15 with mugs worth Php10,000.00 all valued at Php22,500.00, owned
by HENRY LIM, represented by PURTTA LIM[,] to the damage and
prejudice of the owner thereof in the total amount of Php22,500.00.

CONTRARY TO LAWTI.]

The factual antecedents appear as follows:

Henry Lim (Lim) is a resident of Calao West, Santiago City, Isabela. He is the
registered owner of a Sangyong Korando Jeep with Plate No. WPC-207, which was
involved in an accident that caused damage to its roof and door. On April 27, 2002,
he engaged the services of Medina, who is a mechanic and maintains a repair shop
in Buenavista, Santiago City, Isabela. At the time the jeep was delivered to Medina's
shop, it was still in running condition and serviceable because the under chassis was
not affected and the motor engine, wheels, steering wheels and other parts were
still functioning.

A reasonable time elapsed, but no repairs were made on the jeep. So, in the
morning of September 4, 2002, Purita Lim (Purita), Lim's sister, instructed Danilo
Beltran (Beltran) to retrieve the jeep from Medina's shop on the agreement that he



would instead repair the vehicle in his own auto shop. Beltran, however, was not
able to get the jeep since its alternator, starter, battery, and two tires with rims
worth P5,000.00, P5,000.00, P2,500.00, and P10,000.00, respectively, could not be
found. Upon inquiry, Medina told him.that he took and installed them on Lim's
another vehicle, an Isuzu pick-up, which was also being repaired in the shop.
Beltran went back in the afternoon of the same day and was able to get the jeep,
but without the missing parts. He had it towed and brought it to his own repair
shop. Before placing the jeep therein, he reported the incident to Purita. Later, the
jeep was fully repaired and put back in good running condition.

On September 12, 2002, a criminal complaint[®] for simple theft was filed by Purita,
representing her brother. The City Prosecutor found probable cause to indict Medina.

[6] Subsequently, an Information was filed before the court a quo.

In his arraignment, Medina pleaded not guilty.[”] No settlement, stipulation or

admission was made by the parties during the pre-trial.[8] During the trial proper,
Beltran and Lim were presented as witnesses for the prosecution, while Medina and
a certain Angelina Tumamao, a former barangay kagawad of Buenavista, Santiago
City, testified for the defense. Eventually, the case was submitted for decision, but

without the formal offer of evidence by the defense.[°]

The trial court found Medina guilty beyond reasonable doubt of the crime charged.
The fallo of the March 31, 2005 Decision reads:

WHEREFORE, judgment is hereby rendered, finding the accused guilty
beyond reasonable doubt, and considering the absence of mitigating [or]
aggravating circumstances and applying the Indeterminate Sentence
Law, the accused is hereby sentenced to suffer the penalty of
imprisonment of three (3) years, six (6) months and twenty-one (21)
days of prision correccional as minimum, to eight (8) years, eight (8)
months and one (1) day of prision mayor as maximum. The accused is
likewise ordered to indemnify Henry Lim the total amount of P22,500.00.
No imprisonment in case of insolvency.

SO ORDERED.[10]

On appeal, the CA affirmed the conviction of Medina. While the trial court was not
convinced with Medina's justification that he installed the jeep's missing parts to the
pick-up also owned by Lim, the CA opined that his excuse is "so lame and flimsy."
The CA agreed with the lower court's findings that Medina admitted that the jeep is
more valuable than the pickup; that unlike the pick-up, the needed repairs on the
jeep is only minor in nature; that Medina failed to prove that the pick-up was
completely repaired and was placed in good running condition; and that he failed to
prove that the pick-up is owned by Lim. The CA also held that the positive testimony
of Beltran deserves merit in contrast with the self-serving testimony of Medina.
Finally, no credence was given to Medina's assertion that the missing auto parts
were turned over to Crispin Mendoza, who is alleged to be an employee of Lim. For
the CA, the trial court correctly ruled that such claim was unsubstantiated in view of
Medina's failure to formally offer in evidence the purported acknowledgment receipt.

Assuming that the exception in Mato v. CAllll is taken into account, the receipt
could not still be considered because it was not incorporated in the records of the



case.

When his motion for reconsideration was denied, Medina filed this petition which
alleges the following errors:

THE [HONORABLE] COURT OF APPEALS GRAVELY ERRED WHEN IT
AFFIRMED THE CONVICTION OF THE PETITIONER DESPITE THE FACT
THAT THE PROSECUTION ONLY PRESENTED CIRCUMSTANTIAL EVIDENCE
IN THEIR ATTEMPT TO PROVE THE GUILT OF THE ACCUSED BEYOND
REASONABLE DOUBT. WORST, IT SPECIFICALLY ADVANCED ONLY ONE
SINGLE CIRCUMSTANCE] THAT IS[,] THE TESTIMONY OF PROSECUTION
WITNESS DANILO BELTRAN THAT THE STARTER, [ALTERNATOR],
BATTERY[,] AND TWO (2) PIECES [OF] TIRES WITH MUGS (MAG
WHEELS) OF THE KORANDO JEEP WERE SIMPLY MISSING, THUS[,] NOT
SUFFICIENT TO SUSTAIN CONVICTION IN ACCORDANCE WITH SECTION
4, RULE 133 OF THE RULES OF COURT.

I1.

THE [HONORABLE] COURT OF APPEALS GRAVELY ERRED IN AFFIRMING
THE CONVICTION OF THE PETITIONER DESPITE THE FACT THAT THE
PROSECUTION RELIED NOT ON THE STRENGTH OF ITS EVIDENCE BUT
ON THE WEAKNESS OF THE DEFENSE CONTRARY TO THE RULING OF
THE HONORABLE COURT IN PHILIPPINES VS. ALVARIO.

ITI.

THE [HONORABLE] COURT OF APPEALS GRAVELY ERRED WHEN IT
[AFFIRMED] THE CONVICTION OF THE PETITIONER DESPITE [THE] FACT
[THAT] THERE WAS NO FURTIVE TAKING OR UNLAWFUL ASPORTATION,
IN THE CRIMINAL SENSE, CONSIDERING THAT THE TAKING, IF AT ALL,
WAS WITH THE KNOWLEDGE AND ACQUIESCENCE OF THE. PRIVATE
COMPLAINANT PURSUANT TO THE RULING OF THE HONORABLE COURT
IN ABUNDO VS. SANDIGANBAYAN, ET AL. AND THE UNREBUTTED
EVIDENCE FOR THE DEFENSE.

IV.

THE HONORABLE COURT GRAVELY ERRED IN NOT CONSIDERING THE
RECEIPT MARKED AS EXHIBIT "2" FOR THE DEFENSE, LIKEWISE
MARKED AS EXHIBIT "C" FOR THE PROSECUTION (COMMON EVIDENCE)
NOT FORMALLY OFFERED IN EVIDENCE DUE TO THE GROSS
NEGLIGENCE OF THE FORMER COUNSEL FOR THE PETITIONER IN THE
GREATER INTEREST OF JUSTICE, ONE OF THE EXCEPTIONS PROVIDED
FOR BY THE HONORABLE COURT IN SARRAGA, SR. VS. BANCO FILIPINO

SAVINGS AND MORTGAGE BANK.[12]

We deny.

Theft is committed by any person who, with intent to gain, but without violence



against or intimidation of persons nor force upon things, shall take personal

property of another without the latter's consent.[13] As defined and penalized, the
elements of the crime are: (1) there was taking of personal property; (2) the
property belongs to another; (3) the taking was done with intent to gain; (4) the
taking was without the consent of the owner; and (5) the taking was accomplished
without the use of violence against, or intimidation of persons or force, upon things.

[14] Intent to gain or animus lucrandi is an internal act that is presumed from the

unlawful taking by the offender of the thing subject of asportation.[15] Although
proof as to motive for the crime is essential when the evidence of the theft is
circumstantial, the intent to gain is the usual motive to be presumed from all furtive
taking of useful property appertaining to another, unless special circumstances

reveal a different intent on the part of the perpetrator.[1®] As to the concept of
"taking" —

The only requirement for a personal property to be the objeGt of theft
under the penal code is that it be capable of appropriation. It need not be
capable of "asportation," which is defined as "carrying away."
Jurisprudence is settled that to "take" under the theft provision of the
penal code does not require asportation or carrying away.

To appropriate means to deprive the lawful owner of the thing. The word
"take"' in the Revised Penal Code includes any act intended to transfer
possession which x x x may be committed through the use of the

offenders' own hands, as well as any mechanical device x x x.[17]

In this case, Medina acknowledged without hesitation the taking of the jeep's
alternator, starter, battery, and two tires with magwheels, but he put up the defense

that they were installed in the pick-up owned by Lim.[18] with such admission, the
burden of evidence is shifted on him to prove that the missing parts were indeed
lawfully taken. Upon perusal of the transcript of stenographic notes, the Court finds
that Medina unsatisfactorily discharged the burden. Even bearing in mind the
testimony of Tumamao, he failed to substantiate, through the presentation of
supporting documentary evidence or corroborative testimony, the claims that: (1)
Lim was the owner of the pick-up; (2) the missing parts of the jeep were exactly the
same items that were placed in the pick-up; (3) Lim consented, expressly or
impliedly, to the transfer of auto parts; and (4) Mendoza witnessed the removal of
the spare parts from, the jeep and their placement to the pick-up. Neither did

Medina adduce any justifying[1®] or exempting[2%] circumstance to avoid criminal
liability.

On the contrary, Lim firmly testified that when he entrusted to Medina the jeep's
repair it was still in running condition and complete with alternator, starter, battery,
and tires, which went missing by the time the vehicle was recovered from the auto
shop.[21] Likewise, the testimony of Beltran is definite and straightforward. He
declared that he was not able to get the jeep in the morning of September 4, 2002
because its alternator, starter, battery, and two tires with rims could not be found,
and that when he asked Medina as to their whereabouts the latter told him that he
took them, placed the starter in Lim's pick-up while the alternator was in the repair
shop.[22] Medina informed him that the jeep's missing parts were actually installed

to Lim's other vehicle which was also being repaired at the time.[23] However,



Beltran did not know or had not seen other vehicles owned by Lim at Medina's shop.
[24] In the afternoon of the same day, he was able to get the jeep but not its

missing parts.[25] He concluded that they were lost because he inspected the jeep.
[26]

Abundo v. Sandiganbayan,[2”] which was relied upon by Medina, does not apply. In
said case, the element of lack of owner's consent to the taking of the junk chassis
was absent since the records showed that Abundo made a request in writing to be
allowed to use one old jeep chassis among the pile of junk motor vehicles. His
request was granted. A memorandum receipt was issued and signed. Pursuant
thereto, the chassis was taken out. There was no furtive taking or unlawful
asportation. The physical and juridical possession of the junk chassis was
transferred to Abundo at his request, with the consent or acquiescence of the owner,
the Government, represented by the public officials who had legal and physical
possession of it. We noted that the crime of theft implies an invasion of possession;
therefore, there can be no theft when the owner voluntarily parted with the
possession of the thing. The Court agreed with the observation of the Solicitor
General that a thief does not ask for permission to steal. Indeed, a taking which is
done with the consent or acquiescence of the owner of the property is not felonious.
[28]

Medina cannot acquit himself on the basis of a purported acknowledgment

receipt[29] that he and Tumamao identified during their presentation as witnesses
for the defense. According to his testimony, Mendoza came to his (Medina's) place
and saw the subject auto parts while being transferred from the jeep to the pick-up
and that, relative thereto, Medina even called barangay officials and let them signed

a document to bear witness on the matter.[30] The document, dated July 25, 2002,
which was marked as Exhibit "2," was signed by Mendoza, Jovy Bardiaga (said to be
Lim's chief mechanic), Mario Pascual (said to be Medina's helper), and Rosalina
Bautista and Tumamao (said to be barangay kagawads). Ostensibly, they signed the

document while facing each#other in front of Medina's house.[31]

In Mato v. CA,[32] which referred to People v. Napat-a,l33] citing People v. Mate,[34]

We relaxed the application of Section 34, Rule 132[35] of the Rules of Court by
allowing the admission of evidence not formally offered. To be admissible, however,
two essential conditions must concur: first, the same must have been duly identified
by testimony duly recorded and, second, the same must have been incorporated in

the records of the case.[36]

As regards this case, the acknowledgment receipt was not considered by the trial
court because it was not formally offered in evidence. While it was duly identified by
the defense testimony that was duly recorded, the receipt itself was not
incorporated in the case records. For its part, the CA opined that nowhere from the
case records does Medina's acknowledgment receipt appear. Yet, upon examinatipn,
it appears that the July 25, 2002 acknowledgment receipt was attached as Annex

"3" of Medina's Appellant's Brief.[37] Accordingly, the CA should have mulled over
this piece of document, especially so since the prosecution even prayed, and was

granted, during the trial proper that said receipt be marked as Exhibit "C."[38]

Nevertheless, even if this Court admits in evidence the acknowledgment receipt, the



