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THIRD DIVISION

[ A.C. No. 11238, September 21, 2016 ]

ATTY. MYLENE S. YUMUL-ESPINA, COMPLAINANT, VS. ATTY.
BENEDICTO D. TABAQUERO, RESPONDENT.




D E C I S I O N

JARDELEZA, J.:

Before us is a complaint for disbarment[1] filed by Arty. Mylene S. Yumul-Espina
(complainant) against Atty. Benedicto D. Tabaquero (respondent) before the
Integrated Bar of the Philippines (IBP). Complainant charged respondent with
violating Canon 1[2] of the Code of Professional Responsibility (CPR), specifically
Rules 1.01,[3] 1.02[4] and 1.03.[5]

Facts

Shirley Atkinson (Shirley) is married to Derek Atkinson (Derek), a British Citizen.
She purchased two properties (covered by Transfer Certificate of Title [TCT] No.
142730 and TCT No. 151683), both of which she intended to mortgage. In order to
facilitate the mortgage on TCT No. 142730, Derek allegedly executed an Affidavit of
Waiver of Rights which he subscribed before complainant (as a notary public) on
October 25, 1999. Thus, Shirley was able to mortgage TCT No. 142730 without the
signature of marital consent of Derek Atkinson.[6]

Derek, however, claims that he could not have executed the Affidavit of Waiver of
Rights because he was out of the country on October 25, 1999, and therefore, could
not have personally appeared before complainant on that date.[7] Thus, he filed
falsification cases against complainant and Shirley, respectively.[8]

During the pendency of these criminal cases, complainant filed a complaint-affidavit
before the IBP Commission on Bar Discipline against respondent.[9] She alleges that
in representing Derek in the criminal cases against her for "Falsification of Document
by a Notary Public," and against Shirley for "Falsification of Public Document,"
respondent violated the CPR.[10] She claims that respondent prosecuted the criminal
complaints against her and Shirley in order to assert his client's non-existent rights
and interest as owner of the property, blatantly disregarding the constitutional
prohibition on foreigners from acquiring private lands in the Philippines.[11]

In his Answer,[12] respondent argues that he was engaged as counsel for Derek long
after the acquisition of the disputed properties. He never had any participation with
respect to the purchase of the two properties.[13] Upon Derek's instruction, direction
and decision, respondent filed the cases (against Shirley and complainant) after
Derek learned about the mortgages and the execution of the Affidavits of Waiver of



Rights he allegedly subscribed before complainant.[14]

According to respondent, the issue being raised by complainant in the disbarment
proceeding is the same issue raised by Maria Luisa Tanghal, one of the defendants in
the petition for annulment of the extra-judicial foreclosure filed by Derek.[15] In that
case, Tanghal filed a Motion to Dismiss on the ground that Derek cannot own lands
in the Philippines. The Regional Trial Court of Parañaque City denied Tanghal's
motion, and ruled that Derek's claim is not actually a claim of ownership over the
said property but a claim on his funds.[16] Respondent also denied committing any
violation of the canons of the CPR. He countered that the complainant is bitter and
vengeful on account of Derek's filing of the criminal complaint against her.[17]

Investigation ensued and the IBP issued a Notice of Mandatory
Conference/Hearing[18] on June 19, 2014. Respondent submitted his Mandatory
Conference Brief[19] on July 10, 2014. In his brief, he alleged (as a counter-
complaint) that complainant violated her duties under the Notarial Law.[20]

Complainant submitted her Mandatory Conference Brief[21] on July 15, 2014
reiterating the salient points in her complaint.

In respondent's Rejoinder to Reply,[22] he submitted that the constitutional
prohibition is not germane, material or relevant to the criminal complaints his client
filed against complainant and Shirley. The basis of these criminal complaints is the
falsified signature in the affidavit allegedly executed by Derek.[23] As in his counter-
complaint, respondent, citing Social Security Commission v. Corral,[24] reiterated
complainant's breach of the notarial law:[25]

x x x A notary public is duty bound to require the person executing a
document to be personally present, to swear before him that he is that
person and ask the latter if he has voluntarily and freely executed the
same x x x.[26]



Meanwhile, pending resolution of the case by the Investigating Commissioner,
complainant executed and filed an Affidavit of Desistance[27] which recited, thus:

3. Moreover, consistent with charity, goodwill and the Christmas spirit, I
hereby desist and withdraw the averments I alleged in my Complaint-
Affidavit which I filed in connection with above-captioned case. I further
request this Honorable Commission to consider my Complaint-Affidavit as
withdrawn from the records of above-captioned case, with full knowledge
of the legal and other consequences thereof;




4. This Affidavit of Desistance may be pleaded as a bar to any existing
and/or future criminal, civil and/or administrative cases filed or will be
filed against Respondent for the same acts subject of the present
Complaint; and




5. I am hereby executing this Affidavit for the purpose of attesting to the
truth of the foregoing averments, for the purpose of dismissing above-
captioned case and for other legal intents and purposes.



Respondent also filed and executed his Affidavit of Desistance/Withdrawal[28] which
stated, thus:

2. I hereby desist and/or withdraw my [unsworn] Counter-Complaint
mentioned in my Mandatory Conference Brief dated [July 9,] 2014 and
my [unsworn] averments/allegations in my Rejoinder to Reply dated
[September 10,] 2014 regarding the alleged violation of duties and/or
non-compliance of the Notarial Law by Complainant and request this
Honorable Office to consider the same as withdrawn from the records of
[the] above-captioned case, with full knowledge of the legal and other
consequences thereof;




3. I expressly declare that the incident was the result of a
misapprehension of facts and a simple misunderstanding between
Complainant and me;




4. This Affidavit of Desistance and/or Withdrawal may be pleaded as a
bar to any existing and/or future criminal, civil and/or administrative
cases filed or will be filed against Complainant for the same acts subject
of above-captioned case[.]



Thus, Investigating Commissioner Eduardo R. Robles, in his Report and
Recommendation,[29] recommended that the complaint and counter-complaint be
dismissed upon the "prodding of the parties." He reasoned that the Commission
cannot possibly resolve the controversies after the revelations made by the parties
in their Affidavit of Desistance and Affidavit of Desistance/Withdrawal.[30]




On April 18, 2015, the IBP Board of Governors (IBP Board) issued Resolution No.
XXI-2015-283,[31] adopting and approving the recommendation to dismiss the
complaint and counter-complaint against the parties.

Our Ruling



We do not agree with the ruling of the IBP Board. The cases should not have been
dismissed on the basis of the affidavits of desistance.




Disbarment proceedings are sui generis.[32] Their main purpose is mainly to
determine the fitness of a lawyer to continue acting as an officer of the court and as
participant in the dispensation of justice.[33] Hence, the underlying motives of the
complainant are unimportant and of little relevance.[34]




We have consistently looked with disfavor upon affidavits of desistance filed in
disbarment proceedings.[35] Administrative proceedings are imbued with public
interest.[36] Hence, these proceedings should not be made to depend on the whims
and caprices of complainants who are, in a real sense, only witnesses.[37] In Garrido
v. Garrido,[38] we held:



Laws dealing with double jeopardy or with procedure—such as the
verification of pleadings and prejudicial questions, or in this case,
prescription of offenses or the filing of affidavits of desistance by the



complainant—do not apply in the determination of a lawyer's
qualifications and fitness for membership in the Bar.[39]

We emphasize that a case for disbarment or suspension is not meant to grant relief
to a complainant as in a civil case, but is intended to cleanse the ranks of the legal
profession of its undesirable members in order to protect the public and the courts.
[40]



Although there are times when we dismissed the case after the complainant
withdrew his complaint,[41] the dismissal was not due to our acquiescence to the
complainant's wish but because of the absence of any competent and credible
evidence by reason of the desistance.[42]




In Gaviola v. Salcedo,[43] we clarified that the filing of an affidavit of desistance by
the complainant for lack of interest does not ipso facto result in the termination of
an administrative case for suspension or disbarment of an erring lawyer.[44]

However, we were constrained to dismiss the case against respondent Salcedo
because the charges cannot be proved without the evidence of the complainant and
her witnesses.[45]




In Firman v. Crisanto,[46] the complainant alleged that respondent lawyer had
carnal relations with her when she was below 18 years of age although he was a
married man.[47] Since the only evidence available is the complainant's testimony
and the complaint was withdrawn before any investigation was made, the charge
can no longer hold water. In the absence of any evidence, it is of course inevitable
that the case should be dismissed.[48]




The foregoing decisions reflect the principle that in disbarment cases, the burden of
proof rests upon the complainant,[49] and the legal presumption that a lawyer is
innocent of the charges proferred against him until the contrary is proved; and that
he regularly performed his duty as an officer of the Court in accordance with his
oath.[50] It follows therefore that if the complaint was withdrawn (in this case
through desistance) immediately after it was filed, it would be difficult to
investigate, or prove the charge.




However, the facts of these cited cases differ from the case before this court. Unlike
in the cited cases, the affidavits of desistance in this case were submitted after the
investigation was completed: Thus, the issues in the complaint and in the counter-
complaint (with their corresponding evidentiary Support) have been duly ventilated
in the pleadings submitted by the parties,[51] and during the conferences and
hearings[52] held before the Investigating Commissioner. In fact, the only matter
lacking in the proceeding is the Investigating Commissioner's report and
recommendation. We also note one peculiarity in this case, in contrast to the cited
cases. In this case, there is already a finding of probable cause against complainant
for falsification of public document.[53] Therefore, unlike the aforementioned cases,
it cannot be said that the complaint and counter-complaint should be dismissed for
lack of evidence to investigate or prove the charge.




Further, Section 5, Rule 139-B of the Rules of Court provides:





Sec. 5. Service or dismissal. - x x x

No investigation shall be interrupted or terminated by reason of the
desistance, settlement, compromise, restitution, withdrawal of the
charges or failure of the complainant to prosecute the same, unless the
Supreme Court motu propio or upon recommendation of the IBP Board of
Governors, determines that there is no compelling reason to continue
with the disbarment or suspension proceedings against the respondent.
(Emphasis supplied.)

The report and recommendation did not find that there is no compelling reason to
continue the proceedings against petitioner and respondent. It merely stated that "
[b]esides, this Commission cannot possibly resolve the controversies after the
revelations made by the parties in their Affidavit of Desistance and Affidavit of
Desistance/Withdrawal. Accordingly, it is hereby recommended that, upon the
prodding of the parties themselves, the complaint and the counter-complaint be
dismissed."[54]




The IBP Board should not have dismissed the cases on the basis of the affidavits of
desistance filed by the parties.




We now come to the merits of the complaint and the counter-complaint.



We find respondent not guilty of violations of Canon 1 of the Code of Professional
Responsibility. Complainant cannot argue that the intention behind the falsification
cases filed by respondent (as counsel of Derek) against her and Shirley,
respectively, was to circumvent the constitutional prohibition on foreign ownership
of lands in the Philippines. In these cases, Derek did not seek that the ownership of
the lands be conveyed to him.[55] The basis of these criminal complaints is
complainant's act of malking it appear that Derek was present, or participated in the
execution of the affidavits. The constitutional prohibition is therefore irrelevant in
these criminal complaints.




However, the counter-complaint against complainant, for violation of the Notarial
Law, is meritorious. The evidence on record sufficiently showed that Derek could not
have appeared before complainant on October 25, 1999, the day the Affidavit of
Waiver was notarized. Derek's passport entries[56] and the certification[57] from the
Bureau of Immigration show that after Derek departed from the Philippines for
United Kingdom on September 27, 1999, his next arrival in the Philippines was on
December 17, 1999.




Records show that complainant failed to address this issue in any of the pleadings
she filed in the proceedings before the IBP. The failure is despite the opportunities
where complainant could have refuted the allegation.[58] We note that the only
instance where it appeared that complainant may have addressed this issue was
when respondent referred[59] to complainant's claim in his Comment/Opposition to
the Petition for Review before the Department of Justice (DOJ).[60] We further note
that the Comment/Opposition was an attachment to complainant's complaint-
affidavit to prove merely that respondent continued to represent Derek in the
proceedings before the DOJ.[61] The relevant portion provides:





