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SECOND DIVISION

[ G.R. No. 220685, November 29, 2017 ]

PEOPLE OF THE PHILIPPINES, PETITIONER, VS. ERNESTO L.
DELOS SANTOS, RESPONDENT.

DECISION

PERLAS-BERNABE, J.:

Assailed in this petition for review on certiorarilll are the Amended Decision[2]

dated November 21, 2014 and the Resolution!3] dated August 28, 2015 of the Court
of Appeals (CA) in CA-G.R. SP No. 128625, which (a) dismissed for lack of probable
cause the complaint charging respondent Ernesto L. Delos Santos (respondent) with
qualified theft, and (b) quashed the arrest warrant against him.

The Facts

In May 2007, respondent undertook the construction of the CTTL Building in Baguio
City, adjacent to the Benguet Pines Tourist Inn (BPTI) which is a business
establishment owned and operated by the University of Manila (UM). At that time,
respondent's father, Virgilio Delos Santos (Virgilio), who was the President and
Chairman of the Board of Trustees (BOT) of UM, allegedly ordered the employees of
BPTI to assist respondent in all his needs in the construction. Specifically,

respondent was permitted to tap into BPTI's electricity and water supply.[4]

Respondent's father died on January 21, 2008, and was succeeded by Emily Dodson
De Leon (De Leon) as President of UM. On July 8, 2011, UM, represented by De

Leon, filed a criminal complaint[>] against respondent for the qualified theft of the
electricity and water supply of BPTI for the period 2007 to 2011, with a total value
of P3,000,000.00 more or less, before the Office of the City Prosecutor of Baguio

City.[6] In his defense,[’] respondent argued that his family aggregately owns
98.79% of UM; that he was explicitly allowed by his father to use the electricity and
water supply of BPTI for the construction of the CTTL Building for which no
opposition was aired by anyone; and that the complaint was filed as a result of his
own opposition to the probate of his father's alleged holographic will, which was
initiated by his sister, Maria Corazon Ramona Llamas De Los Santos, whom

respondent claims is the live-in partner of De Leon.[8]

In a Resolution[®] dated July 29, 2011, the investigating prosecutor dismissed the
complaint in view of the absence of the element of "lack of consent or knowledge of
the owner," considering that Virgilio, while being the President and Chairman of the
BOT of UM, explicitly allowed respondent to use the electricity and water supply of
BPTI. It was likewise noted that Virgilio was a very generous father to his children;
and that, while Virgilio was still alive, no complaint was filed against the respondent



for his use of the electricity and water supply of BPTI.[10]

However, the aforestated Resolution was subsequently reversed upon the UM's

motion for reconsideration.[11] In a Resolution on Review[12] dated September 23,
2011, Assistant City Prosecutor Rolando T. Vergara (ACP Vergara) found sufficient
evidence to establish probable cause for qualified theft (attended by the qualifying

circumstance of grave abuse of confidence),[13] pointing out that respondent's
defense of being expressly allowed by his father is barred under the Dead Man's
Statute. Nonetheless, ACP Vergara held that the express consent of Virgilio, if there
was any, was only limited to the period of the construction of the CTTL Building.
However, even after the completion thereof, respondent did not disconnect the
electrical and water connections to the damage and prejudice of UM. Moreover,
considering that respondent was, at the time in question, not only the manager and
operator of BPTI, but a stockholder and trustee of UM which owns BPTI, he was said
to have had access to the BPTI premises and, thus, gravely abused the confidence

reposed upon him by UM.[14]

The September 23, 2011 Resolution on Review was affirmed in the Second
Resolution on Review[15] dated November 23, 2011, which denied respondent's
motion for reconsideration for lack of merit.[16] Meanwhile, an Informationl[1”] dated

September 23, 2011 charging respondent with qualified theft was filed before the
Regional Trial Court of Baguio City, Branch 7 (RTC). Consequently, respondent was

arrested on September 27, 2011.[18]

Respondent challenged via a petition for review[1°] before the Department of Justice
(DOJ) the (a) September 23, 2011 Resolution on Review, and (b) November 23,
2011 Second Resolution on Review. Said petition was, however, dismissed in a

Resolution[20] dated June 8, 2015.

Eventually, respondent filed before the RTC an Urgent Omnibus Motion: (1) For
Judicial Determination of Probable Cause; (2) To Lift/Quash Warrant of Arrest; and
(3) To Suspend/Defer Arraignment and/or any Proceeding,[2l] alleging that the
Information filed against him and the documents appended thereto failed to show
proof sufficient to warrant the finding of probable cause for the crime of qualified

theft.[22]

The RTC Ruling

In an Orderl23] dated February 1, 2012, the RTC denied the Urgent Omnibus Motion
upon a finding that probable cause indeed exists for the indictment of respondent,
considering his admission that he caused the tapping of the electricity and water

supply of BPTI.[24]

Aggrieved, respondent elevated said ruling to the CA on certiorari,[25] arguing,
among others, that the testimonies attesting to the fact of Virgilio's consent to the
tapping and diversion of the electrical and water connections are not barred under
the Dead Man's Statute;[26] and that the RTC erred in declaring that proof of
absence of the elements of the crime may be passed upon only in a full blown trial.



[27]

The Proceedings Before the CA

In a Decision[28] dated July 30, 2013, the CA Special Tenth Division affirmed in toto
the questioned Orders of the RTC, and remanded the case to the trial court for

further proceedings.[29] Consequently, respondent moved for reconsideration[30] of

the foregoing Decision. He likewise filed a motion for inhibition[31] attributing
irregularities on the part of the members of the Special Tenth Division, which was

granted amidst strong denial of respondent's accusations.[32]

The case was re-raffled to the CA Fourth Division (Division of Five), which issued on
November 21, 2014, an Amended Decision[33] setting aside the Orders of the RTC,
and thereby, dismissing the complaint for qualified theft and quashing the warrant of
arrest against respondent.[34]

The CA Fourth Division categorically held that Virgilio, as majority stockholder,
President, and Chairman of the BOT of the UM, had apparent authority to give
consent to respondent's use of the electricity and water supply of BPTI. Hence, the
element of lack of owner's consent was absent. Even if Virgilio was not, in fact, duly
authorized by the BOT to give his consent to respondent's acts, the latter
nonetheless acted in good faith on the basis of the permission given to him by his

father, which negated another element of the crime, i.e., the intent to gain.[35:| In
view of the "clear absence" of said elements, the CA Fourth Division declared that
subjecting respondent to the rigors of trial would just be a futile exercise and a

waste of the trial court's precious time and resources.[36]

Undaunted, UM filed a motion for reconsideration[37] of the Amended Decision dated

November 21, 2014, which was, however, denied in a Resolution[38] dated August
28, 2015 for lack of merit. Hence, the instant petition for review on certiorari filed
by the People of the Philippines (petitioner) insisting on the existence of probable
cause against respondent for the crime of qualified theft.

The Issue Before the Court
The primordial issue for the Court's resolution is whether or not the CA erred in
finding that the RTC gravely abused its discretion in holding that probable cause

exists against respondent for qualified theft.

The Court's Ruling

The petition is not impressed with merit.

"A public prosecutor's determination of probable cause - that is, one made for the
purpose of filing an [I]nformation in court - is essentially an executive function and,

therefore, generally lies beyond the pale of judicial scrutiny."[3°]



However, Section 5 (a), Rule 112 of the Revised Rules of Criminal Procedure
explicitly states that a judge may immediately dismiss a case if the evidence
on record clearly fails to establish probable cause, viz.:

Section 5. When warrant of arrest may issue. — (a) By the Regional Trial
Court. - Within ten (10) days from the filing of the complaint or
information, the judge shall personally evaluate the resolution of the
prosecutor and its supporting evidence. He may immediately dismiss the
case if the evidence on record clearly fails to establish probable cause. If
he finds probable cause, he shall issue a warrant of arrest, or a
commitment order if the accused had already been arrested, pursuant to
a warrant issued by the judge who conducted preliminary investigation or
when the complaint or information was filed pursuant to section 6 of this
Rule. In case of doubt on the existence of probable cause, the judge may
order the prosecutor to present additional evidence within five (5) days
from notice and the issue must be resolved by the court within thirty (30)
days from the filing of the complaint or information.

X X X X (Emphasis and underscoring supplied)

In De Los Santos-Dio v. CA,[40] the Court explained that "the judge's dismissal of
a case [under the authority of the aforesaid provision] must be done only in
clear-cut cases when the evidence on record plainly fails to establish
probable cause - that is when the records readily show uncontroverted,
and thus, established facts which unmistakably negate the existence of the
elements of the crime charged. On the contrary, if the evidence on record [show]
that, more likely than not, the crime charged has been committed and that
respondent is probably guilty of the same, the judge should not dismiss the case
and thereon, order the parties to proceed to trial. In doubtful cases, however, the
appropriate course of action would be to order the presentation of additional

evidence."[%41]

In this case, the Court concurs with the CA Fourth Division's finding that there was
no probable cause against herein respondent for the crime of qualified theft,
considering the glaring absence of certain key elements thereof. Notably, "for the
public prosecutor to determine if there exists a well-founded belief that a crime has
been committed, and that the suspect is probably guilty of the same, the elements
of the crime charged should, in all reasonable likelihood, be present. This is based
on the principle that every crime is defined by its elements, without which there

should be, at the most, no criminal offense."[42]

The elements of qualified theft, punishable under Article 310, in relation to Articles
308 and 309, of the Revised Penal Code (RPC), are as follows: (a) the taking of
personal property; (b) the said property belongs to another; (c) the said taking be
done with intent to gain; (d) it be done without the owner's consent; (e) it be
accomplished without the use of violence or intimidation against persons, nor of
force upon things; and (f) it be done under any of the circumstances enumerated in

Article 310 of the RPC, i.e., with grave abuse of confidence.[43]



