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REPUBLIC OF THE PHILIPPINES, PETITIONER, VS. ALFREDO R.
DE BORJA, RESPONDENT.

  
DECISION

CAGUIOA, J:

Before this Court is an Appeal by Certiorari[1] filed under Rule 45 of the Rules of
Court (Petition), seeking review of the Resolutions dated July 31, 2008[2] and March
25, 2009[3] issued by the Sandiganbayan (SB) - First Division in Civil Case No.
0003.[4] The Resolution dated July 31, 2008 granted respondent Alfredo De Borja's
(De Borja) Demurrer to Evidence dated April 15, 2005[5] (Demurrer to Evidence),
while the Resolution dated March 25, 2009 denied petitioner Republic of the
Philippines' (Republic) Motion for Reconsideration dated August 15, 2008[6] of the
Resolution dated July 31, 2008.

The Factual Antecedents

The case stems from a Complaint[7] filed by petitioner Republic, represented by the
Presidential Commission on Good Government, for "Accounting, Reconveyance,
Forfeiture, Restitution, and Damages" (Complaint) before the SB (Civil Case No.
0003) for the recovery of ill -gotten assets allegedly amassed by the individual
respondents therein, singly or collectively, during the administration of the late
President Ferdinand E. Marcos.[8]

Geronimo Z. Velasco (Velasco), one of the defendants in Civil Case No. 0003, was
the President and Chairman of the Board of Directors of the Philippine National Oil
Company (PNOC).[9] Herein respondent De Borja is Velasco's nephew.[10]

It appears from the records that PNOC, in the exercise of its functions, would
regularly enter into charter agreements with vessels and, pursuant to industry
practice, vessel owners would pay "address commissions" to PNOC as charterer,
amounting to five percent (5%) of the total freight.[11] Allegedly, during the tenure
of Velasco, no address commissions were remitted to PNOC.[12]

Instead, starting 1979, the percentage of the address commission no longer
appeared in the charter contracts and the words "as agreed upon" were substituted
therefor, per instructions of Velasco.[13] As a result, the supposed address
commissions were remitted to the account of Decision Research Management
Company (DRMC), one of the defendant corporations in Civil Case No. 0003 and the
alleged conduit for address commissions.[14] Velasco was likewise alleged to have
diverted government funds by entering into several transactions involving the



purchase of crude oil tankers and by reason of which he received bribes, kickbacks,
or commissions in exchange for the granting of permits, licenses, and/or charters to
oil tankers to service PNOC.[15]

Given the foregoing, petitioner Republic claimed that it was De Borja who collected
these address commissions in behalf of Velasco, basing its allegation on the
testimony of Epifanio F. Verano[16] (Verano), a witness for petitioner Republic. De
Borja was further alleged to have acted as Velasco's dummy, nominee, and/or agent
for corporations he owned and/or controlled, such as DRMC.[17]

After the filing of the parties' responsive pleadings, trial on the merits ensued.
Subsequently, upon the conclusion of its presentation of evidence, petitioner
Republic submitted its Formal Offer of Evidence dated March 6, 1995.[18]

On April 15, 2005, respondent De Borja filed his Demurrer to Evidence of even date,
stating therein, among others: (i) that Verano, on two (2) occasions, testified that
he delivered an envelope to Velasco who, in tum, instructed him to deliver the same
to De Borja; (ii) that Verano admitted that the envelope was sealed; (iii) that Verano
did not open the envelope and therefore had no knowledge of the contents thereof;
(iv) that Verano did not deliver the envelope personally to De Borja; and (v) that
Verano did not confirm whether De Borja in fact received the said envelope.[19]

In tum, petitioner Republic filed a Comment Opposition dated May 9, 2005,[20] to
which respondent De Borja filed a Reply dated June 2, 2005.[21]

Ruling of the SB

In its Resolution dated July 31, 2008, the SB found that the evidence presented was
insufficient to support a claim for damages against De Borja, thereby granting
respondent De Borja's Demurrer to Evidence. In the said Resolution, the SB
ratiocinated:

After an assessment of the arguments raised by defendant De Borja and
the comments thereto of plaintiff, this Court finds that the plaintiff
has failed to present sufficient evidence to prove that defendant
De Borja is liable for damages as averred in the complaint.

 

Among the witnesses presented by plaintiff, the Court focused on the
testimony of the witness for plaintiff Epifanio F. Verano, who was
presented to prove that on two occasions, defendant Velasco instructed
Verano to deliver to defendant De Borja envelopes containing money
which constituted commissions given by ship brokers.

 

Upon cross-examination, however, witness Verano admitted that
although he was instructed to deliver two envelopes to the office
of De Borja, he did not know for a fact that De Borja actually
received them. Moreover, witness Verano testified that after he
delivered the envelopes, he did not receive any word that they
did reach De Borja, nor did Verano confirm De Borja's receipt of
them.

 



x x x          x x x          x x x

Plaintiff also sought to prove defendant De Borja's participation in the
alleged utilization of public funds by the affidavit executed by Jose M.
Reyes. However, the affiant Jose M. Reyes never testified in open court,
as he had a heart attack two days before he was scheduled to take the
witness stand. x x x

x x x In this case, where the plaintiff's evidence against defendant
De Borja consists only of Verano's testimony and Reyes' affidavit,
no preponderance of evidence has been satisfactorily established.
[22] (Emphasis supplied)

Petitioner Republic then filed its Motion for Reconsideration dated August 15, 2008,
[23] which was denied by the SB in the Resolution March 25, 2009.

 

Hence, petitioner Republic filed the instant Petition solely with respect to the liability
of respondent De Borja, claiming that the SB erred in granting the Demurrer to
Evidence and in denying its Motion for Reconsideration dated August 15, 2008.

 

In a Resolution dated July 15, 2009,[24] the Court required respondent De Borja to
file a Comment. In compliance with the Court's directive, respondent De Borja filed
his Comment dated September 11, 2009,[25] reiterating the insufficiency of the
evidence adduced before the SB (e.g., testimony of Verano, affidavit of deceased
Jose M. Reyes).

 

Petitioner Republic then filed its Reply dated June 10, 2010[26] in due course. A
Motion for Early Resolution dated June 7, 2011[27] was thereafter filed by
respondent De Borja, which was noted by the Court in its Resolution dated August
10, 2011.[28]

 

Parenthetically, on June 16, 2011, the SB rendered a Decision dismissing Civil Case
No. 0003 with respect to the remaining respondents therein. This, in turn, was
subject of an appeal before this Court[29] and docketed as G.R. No. 199323, entitled
"Republic of the Philippines vs. Geronimo Z. Velasco, et al". On July 28, 2014, the
Court rendered a Resolution, denying the appeal. Thereafter, an Entry of Judgment
was made with respect to G.R. No. 199323. Subsequently, on December 6, 2016,
respondent De Borja filed a Motion to Dismiss dated December 2, 2016,[30] on the
ground that the Petition had been rendered moot and academic by reason of the
said Entry of Judgment, which affirmed the June 16, 2011 Decision and November
15, 2011 Resolution of the SB that dismissed Civil Case No. 0003.

 

Issue
 

The issue presented for the Court's resolution is whether or not the SB committed
reversible error in granting respondent De Borja's Demurrer to Evidence.

 

The Court's Ruling
 

Before proceeding to the substantive issue in this case, and for the guidance of the



bench and bar, the Court finds it proper to first discuss procedural matters.

A demurrer to evidence is a motion to dismiss on the ground of insufficiency of
evidence. It is a remedy available to the defendant, to the effect that the evidence
produced by the plaintiff is insufficient in point of law, whether true or not, to make
out a case or sustain an issue.[31] The question in a demurrer to evidence is
whether the plaintiff, by his evidence in chief, had been able to establish a prima
facie case.[32]

In Felipe v. MGM Motor Trading Corp.,[33] wherein the propriety of the trial court's
granting of a demurrer to evidence was the crux of the controversy, we held that a
review of the dismissal of the complaint naturally entailed a calibration of the
evidence on record to properly determine whether the material allegations of the
complaint were amply supported by evidence. This being so, where the resolution of
a question requires an examination of the evidence, the credibility of the witnesses,
the existence and the relevance of surrounding circumstances, and the probability of
specific situations, the same involves a question of fact.[34]

In this regard, the Court emphasizes that factual questions are not the proper
subject of a petition for review under Rule 45, the same being limited only to
questions of law.[35] Not being a trier of facts, the Court is not duty -bound to
analyze and weigh again the evidence already considered in the proceedings below.
[36] For such reasons, the Court has consistently deferred to the factual findings of
the trial court, in light of the unique opportunity afforded them to observe the
demeanor and spontaneity of the witness in assessing the credibility of their
testimony.[37]

Further, in his Comment dated September 11, 2009, respondent De Borja points out
the inadvertence of petitioner Republic, through the Office of the Solicitor General,
to submit proof of service on the Sandiganbayan of a copy of the instant Petition
and the preceding Motion for Extension of Time to File Petition for Review dated
April 29, 2009.[38] In this regard, the failure of petitioner Republic to strictly comply
with Section 5(d), Rule 56 of the Rules of Court already renders its Petition
dismissible.[39]

Nevertheless, considering that rules of procedure are subservient to substantive
rights, and in order to finally write finis to this prolonged litigation, the Court hereby
dispenses with the foregoing lapses in the broader interest of justice. The Court has
repeatedly favored the resolution of disputes on the merits, rather than on
procedural defects.

Further, anent the claim of respondent De Borja that the Petition had already been
rendered moot and academic due to the dismissal of Civil Case No. 0003 by the SB,
the Court finds the same lacking in merit. It is axiomatic that a dismissal on the
basis of a demurrer to evidence is similar to a judgment; it is a final order ruling on
the merits of a case.[40] Hence, when petitioner Republic brought the instant appeal
before this Court, the same was limited to respondent De Borja's liability alone. In
this regard, the propriety of the SB's granting of respondent De Borja's Demurrer to
Evidence, which is the subject matter of this case, is separate and distinct from the
subject matter of the appeal in G.R. No. 199323, i.e., liability of Velasco, et al.



Thus, respondent De Borja's claim in his Motion to Dismiss that "the complaint
against [him] was dismissed not only once —but twice" is inaccurate and legally
flawed. Perforce, it is of no moment that the SB dismissed Civil Case No. 0003 as
the same was merely with respect to the respondents other than respondent De
Borja who, by then, was already confronted with the instant appeal brought by
petitioner Republic.

The singular question for the Court now is this: whether petitioner Republic was able
to adduce sufficient evidence to prove the alleged complicity of respondent De Borja
with the required quantum of evidence.

After a judicious review of the records and the submissions of the parties, the Court
rules in the negative.

Case law has defined "burden of proof" as the duty to establish the truth of a given
proposition or issue by such quantum of evidence as the law demands in the case at
which the issue arises.[41] In civil cases, the burden of proof is on the plaintiff to
establish his case by preponderance of evidence, i.e., superior weight of evidence on
the issues involved.[42] "Preponderance of evidence" means evidence which is of
greater weight, or more convincing than that which is offered in opposition to it.[43]

In a demurrer to evidence, however, it is premature to speak of "preponderance of
evidence" because it is filed prior to the defendant's presentation of evidence; it is
precisely the office of a demurrer to evidence to expeditiously terminate the case
without the need of the defendant's evidence.[44] Hence, what is crucial is the
determination as to whether the plaintiffs evidence entitles it to the relief sought.

Specifically, the inquiry in this case is confined to resolving whether petitioner
Republic is entitled to "Accounting, Reconveyance, Forfeiture, Restitution, and
Damages" based on the evidence it has presented.

As repeatedly stressed by respondent De Borja, the only evidence presented with
respect to his liability is the testimony of Verano and the affidavit of one Jose M.
Reyes, as summarized below:

(i) Affidavit of Jose M. Reyes

With respect to the affidavit of Jose M. Reyes, his non-appearance before the SB due
to his untimely demise rendered the same inadmissible in evidence for being
hearsay, as correctly observed by the SB.[45]

(ii) Testimony of Verano

Verano was presented to prove that on two (2) occasions, Velasco had instructed
him to deliver to De Borja envelopes allegedly containing the "address
commissions".[46]

SOL URETA

Q: Could you tell us about, if you know, any particular instance


