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D E C I S I O N

TIJAM, J.:

Petitioners Jose Paulo Legaspi y Navera (Legaspi) and Victor Daganas y Jandoc
(Daganas) (collectively, the petitioners) assail through these consolidated Petitions
for Review on Certiorari[1] under Rule 45 of the Rules of Court the Decision[2] dated
January 21, 2016 and the subsequent Resolution[3] dated July 13, 2016 of the Court
of Appeals in CA-G.R. CR No. 36404. Respondent, through the Office of the Solicitor
General (OSG), filed its Comment[4] on the consolidated petitions, to which Legaspi
interposed a Reply.[5]

On September 6, 2017, the Court denied the consolidated petitions for failure to
show reversible error on the part of the CA as to warrant the exercise of its
discretionary appellate jurisdiction.[6] Legaspi and Daganas timely moved for
reconsideration[7] and urged a review of the denial of their petitions essentially on
the ground that the Information under which they were charged was fatally
defective and negates the crime charged therein.[8] The OSG sought the denial of
petitioners' motion for reconsideration.

To lend proper context and appropriate review of the instant case, a statement of
the facts and the arguments raised by the parties is imperative.

The Facts

Legaspi and Daganas were charged with the crime of estafa committed under Article
315, paragraph 1(b) of the Revised Penal Code (RPC) in an Information[9] which
reads:

The undersigned State Prosecutor II of the Department of Justice, in his
capacity as the Acting City Prosecutor of Pasig City, hereby accuses
[Legaspi] and [Daganas] of the crime of estafa under Article 315, par.
1(b) of the [RPC], committed as follows:

That on or about November 15, 2005, in Pasig City and within the
jurisdiction of this Honorable Court, the above-named [petitioners],



conspiring and confederating together and helping one another, did then
and there willfuly, unlawfully and feloniously defraud Fung Hing Kit in the
following manner, to wit: the said [petitioners], with abuse of confidence,
induced Fung Hing Kit to invest at iGen-Portal, and the latter invested
and in fact deposited the amount of 9.5 Million Pesos into the account of
iGen-Portal, once in possession of said amount, the said (petitioners],
with abuse of confidence, misappropriated, misapplied and converted the
said amount to their own and personal use and benefit, to the damage
and prejudice of said Fung Hing Kit in the aforesaid amount of 9.5 Million
Pesos.

CONTRARY TO LAW.[10]

When arraigned, petitioners pleaded not guilty. At the pre-trial conference, the
parties stipulated that Fung Hing Kit (private complainant) remitted, through
Express Padala in Hongkong, the amount of P9,500,000.00 to iGen-Portal
International Corporation (iGen-Portal).[11]

The prosecution presented private complainant and one Marcelina Balisi (Balisi),
private complainant's domestic helper in Hongkong.[12] The prosecution's evidence
tends to establish the following facts:

Private complainant is a businessman in Hongkong. In May 2005, he met Daganas
in Hongkong who then proposed a "joint venture" by buying 10% share of iGen-
Portal. Private complainant went to the Philippines in November 2005 where he was
presented with iGen-Portal's income analysis, articles of incorporation and projected
income analysis. Private complainant agreed to invest in iGen-Portal upon his return
to Hongkong.[13]

Thus, in November 15, 2005, private complainant remitted the amount of
P9,500,000.00 as payment for the 10% shares of iGen-Portal. Private complainant
requested for the issuance of a stock certificate in his name but none was allegedly
given.[14]

In January 2006, private complainant met with petitioners in Hongkong. Instead of
issuing his stock certificate, petitioners allegedly made new proposals which private
complainant turned down.[15]

For their part, petitioners alleged that private complainant wanted to purchase
shares of iGen-Portal. However, because there were no more shares available and
because private complainant is a foreigner prohibited to engage in retail trade
business, petitioners refused. Then, petitioners received a call from Balisi who
wanted to buy 2,000 shares of stock of iGen-Portal for P9,500,000.00 and that
private complainant, on behalf of Balisi, will remit the said amount to iGen-Portal.
After some time, private complainant demanded that the shares in the name of
Balisi be transferred to his name, explaining that it was he who actually paid for the
shares of stock. When the shares could not be transferred to him, private
complainant demanded for the return of the P9,500,000.00. Eventually, iGen-Portal
suffered loss of sales which led to its closure.[16]

On November 14, 2013, the RTC rendered Judgment[17] finding petitioners guilty of
the crime of estafa and disposed as follows:



WHEREFORE, premises considered, judgment is hereby rendered finding
the accused, [LEGASPI] AND [DAGANAS], guilty beyond reasonable
doubt of the crime of estafa penalized under Article 315, par. 1(b) of the
[RPC], without any aggravating or mitigating circumstance, and are
accordingly sentenced to suffer the indeterminate penalty of
imprisonment ranging from 4 years and 2 months of prision correccional
as minimum to 20 years of reclusion temporal as maximum and to
indemnify private complainant, Fung Hing Kit, in the amount of
Php9,500,000.00 as well as to pay the costs of suit.

SO ORDERED.[18]

This prompted petitioners to appeal[19] to the CA, essentially arguing that the
instant case involves the purchase and sale of shares of stock and as such, there
can be no estafa in the absence of a fiduciary relationship between petitioners and
private complainant.

The CA, however, affirmed petitioners' conviction in a Decision dated January 21,
2016, as follows:

WHEREFORE, the instant appeal is DENIED. The Decision dated 14
November 2013 of the Regional Trial Court of Pasig City, Branch 166, in
Criminal Case No. 136334 is hereby AFFIRMED.

SO ORDERED.[20]

According to the CA, all elements of estafa through conversion or misappropriation
are present: (1) money in the amount of P9,500,000.00 was received by Legaspi as
evidenced by an acknowledgment receipt issued by the latter;[21] (2) there is a
legal presumption of conversion or misappropriation when petitioners failed to issue
to private complainant the stock certificate evidencing the 2,000 shares which he
purchased and when petitioners failed to return the amount of P9,500,000.00;[22]

(3) private complainant was prejudiced by petitioners' misappropriation;[23] and (4)
there was demand for the return of private complainant's investment.[24]

Petitioners' motion for reconsideration met similar denial from the CA Resolution[25]

dated July 13, 2016. Thus, resort to the present appeal.

The Issue

The core issue to be resolved is whether or not the CA correctly affirmed petitioners'
conviction for estafa defined and penalized under Article 315, paragraph 1(b) of the
RPC.

Ruling of the Court

We find merit in the motions for reconsideration and accordingly, the Court
reconsiders its Resolution dated September 6, 2017.

Criminal fraud resulting to damage capable of pecuniary estimation is punished
under Article 315 of the RPC. In general, the elements of estafa are: (1) that the
accused defrauded another (a) by abuse of confidence, or (b) by means of deceit;
and (2) that damage or prejudice capable of pecuniary estimation is caused to the



offended party or third person. Invariably, unlawful abuse of confidence or deceit is
the essence of estafa.

In particular, estafa through misappropriation is defined and penalized under Article
315, paragraph 1(b) of the RPC, as amended by Republic Act No. 10951,[26] which
provides:

Section 85. Article 315 of the same Act, as amended by Republic Act No.
4885, Presidential Decree No. 1689, and Presidential Decree No. 818, is
hereby further amended to read as follows:

ART. 315. Swindling (estafa). – Any person who shall defraud another by
any of the means mentioned hereinbelow shall be punished by:

1st. The penalty of prision correccional in its maximum period to prision
mayor in its minimum period, if the amount of the fraud is over Two
million four hundred thousand pesos (P2,400,000) but does not exceed
Four million four hundred thousand pesos (P4,400,000), and if such
amount exceeds the latter sum, the penalty provided in this paragraph
shall be imposed in its maximum period, adding one year for each
additional Two million pesos (P2,000,000); but the total penalty which
may be imposed shall not exceed twenty years. In such cases, and in
connection with the accessory penalties which may be imposed and for
the purpose of the other provisions of this Code, the penalty shall be
termed prision mayor or reclusion temporal, as the case may be.

x x x x

1. With unfaithfulness or abuse of confidence, namely: x x x x

(b) By misappropriating or converting, to the prejudice of another,
money, goods or any other personal property received by the offender in
trust, or on commission, or for administration, or under any other
obligation involving the duty to make delivery of or to return the same,
even though such obligation be totally or partially guaranteed by a bond;
or by denying having received such money, goods, or other property[.]

The elements of estafa through misappropriation under Article 315, paragraph 1(b)
are: (a) the offender's receipt of money, goods, or other personal property in trust,
or on commission, or for administration, or under any other obligation involving the
duty to deliver, or to return, the same; (b) misappropriation or conversion by the
offender of the money or property received, or denial of receipt of the money or
property; (c) the misappropriation, conversion or denial is to the prejudice of
another; and (d) demand by the offended party that the offender return the money
or property received.[27]

To secure conviction, it behooves upon the State to prove the existence of all the
essential elements of the offense charged beyond reasonable doubt. Anything less
than all the elements of the offense charged negates a finding of guilt.

To establish the first element of estafa under Article 315, paragraph 1(b), the CA
focused on an acknowledgment receipt executed by Legaspi to show that the latter
indeed received the amount of P9,500,000.00 from private complainant. This
observation is, however, inaccurate.



For one, Article 315, paragraph 1(b) requires proof of receipt by the offender of the
money, goods, or other personal property in trust or on commission, or for
administration, or under any other obligation involving the duty to make delivery of
or to return the same. In other words, mere receipt of the money, goods, or
personal property does not satisfy the first element, it must be demonstrated that
the character of such receipt must either be in trust, on commission or for
administration or that the accused has the obligation to deliver or return the same
money, goods or personal property received.[28] It is therefore essential to prove
that the accused acquired both material or physical possession and juridical
possession of the thing received.[29]

The Information itself is bereft of any indication that petitioners received private
complainant's money in such manner as to create a fiduciary relationship between
them. On the contrary, the Information reads that private complainant "invested" his
money with iGen-Portal. It is undisputed that at the time material to the instant
case, iGen-Portal was a duly-registered corporation engaged in wholesale and retail
business,[30] the existence of which was never denied by private complainant as he
himself admitted having scrutinized iGen-Portal's Articles of Incorporation, income
analysis and projected income analysis.[31] Clearly, by the transfer of stocks in
exchange for the amount of P9,500,000.00, no fiduciary relationship was created
between petitioners and private complainant.

However, as the undisputed facts reveal, the shares of stock of Legaspi were
transferred to Balisi, a Filipino, instead of to private complainant. This transaction
was duly evidenced by a Deed of Sale of Shares of Stock between Legaspi and
Balisi. Accordingly, a stock certificate was issued for the 2,000 shares in the name of
Balisi which was recorded in the stock and transfer book of iGen-Portal.[32] To be
sure, the issue of whether such arrangement was contrary to foreign ownership
restrictions or was used to circumvent Commonwealth Act No. 108 or the "Anti-
Dummy Law" is not the pressing concern in this estafa case. If at all, what this
circumstance reveals is that there was no abuse of confidence committed by
petitioners nor suffered by private complainant; rather, private complainant
voluntarily parted with his money after he was made fully aware of foreign
ownership restrictions and then, even acquiesced to having Balisi, private
complainant's domestic helper, purchase the stocks albeit the funds therefor would
come from him.

It is also revealing that private complainant first demanded for the issuance or
transfer of the stock certificate in his name and when said demand was not
forthcoming, he demanded for the return of his investment and when that remained
unsatisfied, only then did he file the complaint a quo for estafa. Private
complainant's demand for the issuance of a stock certificate in his name in return
for his investment negates the claim that petitioners received the money with the
obligation to return the same.

For another, the acknowledgment receipt relied upon by the CA unequivocally states
that the amount of P9,500,000.00 was "for the payment for 2,000 shares of stocks
of [i-Gen] Portal." This is consistent with private complainant's allegation in his
complaint that he remitted the amount of P9,500,000.00 as "payment for the 10%
shares of [i-Gen] Portal." At the pre-trial, the prosecution also stipulated that said
amount was "received by i-Gen Portal in its account."[33] The Information also
charges that private complainant deposited the amount of P9,500,000.00 "into the


