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[ BIR REGULATIONS NO. 7-2003, December 27,
2002 ]

PROVIDING THE GUIDELINES IN DETERMINING WHETHER A
PARTICULAR REAL PROPERTY IS A CAPITAL ASSET OR AN

ORDINARY ASSET PURSUANT TO SECTION 39(A)(1) OF THE
NATIONAL INTERNAL REVENUE CODE OF 1997 FOR PURPOSES

OF IMPOSING THE CAPITAL GAINS TAX UNDER SECTIONS 24(D),
25(A)(3), 25(B) AND 27(D)(5), OR THE ORDINARY INCOME TAX

UNDER SECTIONS 24(A), 25(A) & (B), 27(A), 28(A)(1) AND
28(B)(1), OR THE MINIMUM CORPORATE INCOME TAX (MCIT)

UNDER SECTIONS 27(E) AND 28(A)(2) OF THE SAME CODE

SECTION 1. Scope. — Pursuant to Section 244 of the National Internal Revenue
Code of 1997 (Code), these Regulations are hereby promulgated to implement Sec.
39(A)(1), in relation to Secs. 24(D), 25(A)(3), 25(B) and 27(D)(5), and Secs. 24(A),
25(A) & (B), 27(A) or 27(E), 28(A)(1) or 28(A)(2), and 28(B)(1), all of the said
Code, providing for the purpose the guidelines in determining whether a particular
real property is a capital asset or an ordinary asset.

SEC. 2. Definition Of Terms. — For purposes of these Regulations, the following
terms shall be defined as follows:

a. Capital assets shall refer to all real properties held by a taxpayer, whether or not
connected with his trade or business, and which are not included among the real
properties considered as ordinary assets under Sec. 39(A)(1) of the Code.

b. Ordinary assets shall refer to all real properties specifically excluded from the
definition of capital assets under Sec. 39(A)(1) of the Code, namely: 

1. Stock in trade of a taxpayer or other real property of a kind which
would properly be included in the inventory of the taxpayer if on hand at
the close of the taxable year; or 

2. Real property held by the taxpayer primarily for sale to customers in
the ordinary course of his trade or business; or 

3. Real property used in trade or business (i.e., buildings and/or
improvements) of a character which is subject to the allowance for
depreciation provided for under Sec. 34(F) of the Code; or 

4. Real property used in trade or business of the taxpayer. 

Real properties acquired by banks through foreclosure sales are
considered as their ordinary assets. However, banks shall not be
considered as habitually engaged in the real estate business for purposes
of determining the applicable rate of withholding tax imposed under Sec.
2.57.2(J) of Revenue Regulations No. 2-98, as amended. 



c. Real property shall have the same meaning attributed to that term under Article
415 of Republic Act No. 386, otherwise known as the "Civil Code of the Philippines."

d. Real estate dealer shall refer to any person engaged in the business of buying
and selling or exchanging real properties on his own account as a principal and
holding himself out as a full or part-time dealer in real estate.

e. Real estate developer shall refer to any person engaged in the business of
developing real properties into subdivisions, or building houses on subdivided lots,
or constructing residential or commercial units, townhouses and other similar units
for his own account and offering them for sale or lease.

f. Real estate lessor shall refer to any person engaged in the business of leasing or
renting real properties on his own account as a principal and holding himself out as
lessor of real properties being rented out or offered for rent.

g. Taxpayers engaged in the real estate business shall refer collectively to real
estate dealers, real estate developers, and/or real estate lessors. Conversely, the
term "taxpayers not engaged in the real estate business" shall refer to persons
other than real estate dealers, real estate developers and/or real estate lessors. A
taxpayer whose primary purpose of engaging in business, or whose Articles of
Incorporation states that its primary purpose is to engage in the real estate business
shall be deemed to be engaged in the real estate business for purposes of these
Regulations.

SEC. 3. Guidelines in Determining Whether a Particular Real Property is a Capital
Asset or Ordinary Asset. — 

a. Taxpayers engaged in the real estate business. — Real property shall be classified
with respect to taxpayers engaged in the real estate business as follows: 

1. Real Estate Dealer. — All real properties acquired by the real estate
dealer shall be considered as ordinary assets. 

2. Real estate Developer. — All real properties acquired by the real estate
developer, whether developed or undeveloped as of the time of
acquisition, and all real properties which are field by the real estate
developer primarily for sale or for lease to customers in the ordinary
course of his trade or business or which would properly be included in the
inventory of the taxpayer if on hand at the close of the taxable year and
all real properties used in the trade or business, whether in the form of
land, building, or other improvements, shall be considered as ordinary
assets. 

3. Real Estate Lessor. — All real properties of the real estate lessor,
whether land and/or improvements, which are for lease/rent or being
offered for lease/rent, or otherwise for use or being used in the trade or
business shall likewise be considered as ordinary assets. 

4. Taxpayers habitually engaged in the real estate business. — All real
properties acquired in the course of trade or business by a taxpayer
habitually engaged in the sale of real estate shall be considered as
ordinary assets. Registration with the HLURB or HUDCC as a real estate
dealer or developer shall be sufficient for a taxpayer to be considered as
habitually engaged in the sale of real estate. If the taxpayer is not



registered with the HLURB or HUDCC as a real estate dealer or developer,
he/it may nevertheless be deemed to be engaged in the real estate
business through the establishment of substantial relevant evidence
(such as consummation during the preceding year of at least six (6)
taxable real estate sale transactions, regardless of amount; registration
as habitually engaged in real estate business with the Local Government
Unit or the Bureau of Internal Revenue, etc.). 

A property purchased for future use in the business, even though this
purpose is later thwarted by circumstances beyond the taxpayer's
control, does not lose its character as an ordinary asset. Nor does a mere
discontinuance of the active use of the property change its character
previously established as a business property.

b. Taxpayer not engaged in the real estate business. — In the case of a taxpayer
not engaged in the real estate business, real properties, whether land, building, or
other improvements, which are used or being used or have been previously used in
the trade or business of the taxpayer shall be considered as ordinary assets. These
include buildings and/or improvements subject to depreciation and lands used in the
trade or business of the taxpayer.

A depreciable asset does not lose its character as an ordinary asset, for purposes of
the instant provision, even if it becomes fully depreciated, or there is failure to take
depreciation during the period of ownership.

Monetary consideration or the presence or absence of profit in the operation of the
property is not significant in the characterization of the property. So long as the
property is or has been used for business purposes, whether for the benefit of the
owner or any of its members or stockholders, it shall still be considered as an
ordinary asset. Real property used by an exempt corporation in its exempt
operations, such as a corporation included in the enumeration of Section 30 of the
Code, shall not be considered used for business purposes, and therefore, considered
as capital asset under these Regulations.

Real property, whether single detached; townhouse; or condominium unit, not used
in trade or business as evidenced by a certification from the Barangay Chairman or
from the head of administration, in case of condominium unit, townhouse or
apartment, and as validated from the existing available records of the Bureau of
Internal Revenue, owned by an individual engaged in business, shall be treated as
capital asset.

c. Taxpayers changing business from real estate business to non-real estate
business. — In the case of a taxpayer who changed its real estate business to a
non-real estate business, or who amended its Articles of Incorporation from a real
estate business to a non-real estate business, such as a holding company,
manufacturing company, trading company, etc., the change of business or
amendment of the primary purpose of the business shall not result in the re-
classification of real property held by it from ordinary asset to capital asset. For
purposes of issuing the certificate authorizing registration (CAR) or tax clearance
certificate (TCL), as the case may be, the appropriate officer of the BIR shall at all
times determine whether a corporation purporting to be not engaged in the real
estate business has at any time amended its primary purpose from a real estate
business to a non-real estate business.


