(NAR) VOL. 13 NOS. 1-4 / OCTOBER-DECEMBER 2002

[ CUSTOMS ADMINISTRATIVE ORDER NO. 6-2002,
SEPTEMBER 23 2002, September 23, 2002 ]

RULES AND REGULATIONS IMPLEMENTING R.A. 8293, ALSO
KNOWN AS THE INTELLECTUAL PROPERTY CODE OF THE
PHILIPPINES ("IP CODE") IN RELATION TO SECTIONS 51-60 OF
THE TRADE RELATED ASPECTS OF INTELLECTUAL PROPERTY
RIGHTS AGREEMENT ("TRIPS"), AMENDING FOR THE PURPOSE
CUSTOMS ADMINISTRATIVE ORDER (CAO) NO. 7-93 ON
CUSTOMS BORDER CONTROL

By authority of Section 608 of the Tariff and Customs Code of the Philippines, as
amended, in relation to the IP Code, the following rules and regulations are hereby
prescribed:

I. Objectives
1. To give meaning and substance to laws prohibiting the importation of goods
or products that infringe upon all intellectual property rights as defined in the
law.
2. To enhance existing procedures (CAO 7-93), in conformity with international

standards specifically set in the TRIPS Agreement on special border control,
to prevent the entry into the country of certain prohibited merchandises.

3. To set up administrative guidelines to expedite the handling and disposition
of goods the importation of which is prohibited under the IP Code and other
related laws.

4, To stress the seriousness of the government, more particularly the Bureau
of Customs ("Bureau"), in its drive to combat piracy and counterfeiting in
violation of the IP Code and other related laws.

II. Administrative Provisions
A. Definition of Terms
1. "Intellectual Property Rights" consists of the following:

1.1 Copyright and Related rights

1.2 Trademarks and Service Marks

1.3 Geographic Indication

1.4 Patents for invention, utility model and industrial design

1.5 Lay-out Designs (Topographies) of Integrated Circuits



2.

5.

1.6 Protection of Undisclosed Information
(hereafter to be referred to singly or collectively as "IPR")

"Infringing Goods" as used in this Order means articles imported in violation of
the IP Code and other related laws.

"Mark" means any visible sign capable of distinguishing the goods (trademarks)
or services (service marks) of an enterprise and shall include a stamped or
marked container of good.

"Collective Mark" means any visible sign designated as such in the application
for registration and capable of distinguishing the origin or any other common
characteristics, including the quality of goods or services of different enterprises
which use the sign under the control of the registered owner of the collective
mark.

"Trade Name" means the name or designation identifying or distinguishing

an enterprise.

6.

10.

11.

"Copyrighted Work" refers to any of those works whether published or
unpublished, mentioned under Sections 172 and 173 of the IP Code.

"Patented Invention" refers to any technical solution of a problem in any
field of human activity which is new, involves an inventive step, and is
industrially applicable. It may be or may relate to a product, a process, or an
improvement of any of the foregoing, including microorganism, non-biological
and microbiological processes for which a patent has been duly issued by the
Intellectual Property Office.

"Utility Model" refers to any new model of implements or tools or of any
industrial product or of part of the same, which does not possess the quality
of invention but which is of practical utility by reason of its form,
configuration, construction or composition.

"Industrial Design" refers to any composition of lines or colors or any three-
dimensional form, whether or not associated with lines or colors; provided
that such composition or form gives a special appearance to and can serve as
a pattern for an industrial product or handicraft.

"Lay-out Design", which is synonymous with ""Topography"”, means the
three-dimensional disposition, however expressed, of the elements, at least
one of which is an active element, and of some or all of the interconnections
of an integrated circuit or such a three-dimensional disposition prepared for
an integrated circuit intended for manufacture.

"Geographical Indication" are indications which identify a good as originating
in the territory of a country, or a region or locality in the territory, where a
given quality, reputation, or other characteristics of the good are essentially
attributable to its geographical origin.

What Are Prohibited

Those which shall copy or simulate any mark or trade name registered with
the Intellectual Property Office ("IPO") in accordance with the IP Code,



C.

1.

without the authorization or consent of the registrant or its duly authorized
agent.

Those which shall copy or simulate any well-known mark as determined by
competent authority, without the authorization or consent of the owner or its
duly authorized agent.

Those which are judicially determined to be unfairly competing with
products bearing marks whether registered or not.

Those which constitute as a piratical copy or likeness of any work, whether
published or unpublished, on which a copyright subsists.

Those which present themselves as a substantial simulation of any machine,
article, product, or substance duly patented under the IP Code, without the
authorization or consent of the patentee or its duly authorized agent.

Those which use false or misleading description, symbol, or label that is
likely to cause confusion, mistake, or deception as to the affiliation,
connection, or association of the imported goods with another person's
goods; or those which misrepresent their nature, characteristics, qualities, or
geographic origin.

Who May Request for Suspension of Release

IPR Recorded with BOC

The Bureau shall maintain an IPR Registry where IP Holders may record their IPR,
together with other relevant information that the Bureau may use for the effective
implementation and enforcement of this Order.

An IPR Holder/Owner, or his agent, may apply with the Commissioner of Customs
for the recording of his IPR and the product/s covered by such rights upon the
submission of the following requirements:

1.1 An affidavit attesting that the applicant is the rightful owner of the
IPR sought to be recorded, or in case of a representative or an agent,
that he is duly authorized by the IPR Holder/Owner to make the
application, and that the person or other entities in the submitted list, if
any, are so authorized or not so authorized to make the importation or
distribution of such products covered by the IPR, together with a
sufficient description of the products covered by the IPR sought to be
recorded, together with samples thereof, if possible, to aid the Bureau in
implementing this Order.

1.2 Documentary Requirements

1.2.1 In the case of IPR registered with the IPO, three (3) certified true
copies of the Certificate of Registration issued by the said office.

1.2.2 In the case of IPR not registered with the IPO, three (3) certified
true copies of a decision or resolution of a court or other competent
authority declaring or recognizing the claim to an IPR.

1.2.3 In the case of copyright and related rights, an Affidavit executed
by the IPR Holder/Owner or his duly authorized representative stating



that:

1.2.3.1 At the time specified therein, copyright subsists in the work or
other subject matter;

1.2.3.2 He or the person named therein is the owner of the copyright;
and

1.2.3.3 The copy of the work or other subject matter annexed thereto is
a true copy thereof.

1.3 Payment of recordation fee of PHP Two Thousand (P2,000.00) per
product but in no case to exceed PHP Twenty Thousand (P20,000) per
IPR Holder/Owner.

The foregoing documentary requirements are solely for the purpose of identifying
the IPR Holder/Owner and providing the Bureau with minimum information that will
help its officers in effectively monitoring and evaluating infringing goods at the
border. Such requirements therefore may in certain meritorious circumstances be
liberalized for as long as the basic purposes for which the above requirements are
imposed are achieved. The IPR Holder/Owner or his representative shall be notified
of the time and place of examination.

The recordation of IPRs and product or products covered therein shall be valid for
two (2) years from date of the recording and renewable every two years thereafter.

On the basis of the recordation, the Bureau shall monitor and inspect on its own
initiative suspect imports to determine whether or not they are liable to seizure and
forfeiture pursuant to law. However, the exercise of such power shall be governed
and circumscribed by existing rules and regulations on the issuance of alert or hold
orders.

2. IPR not Recorded with BOC

The IPR Holder/Owner, or his duly designated agent, who has not recorded in
accordance with Section II.C.1 of this Order his IPR and the product or products
protected thereunder, may request the Commissioner of Customs or the District
Collector of Customs concerned in case of ports of entry outside of Metro Manila
(outports) to issue an alert or hold order against any importation suspected to
contain infringing goods upon submission of the documents enumerated in Section
II.C.1.1 to 2.

In meritorious cases, the Commissioner of Customs or the District Collector of
Customs concerned in case of ports of entry outside of Metro Manila (outports) shall
issue the alert or hold order; the goods shall be examined in the presence of the IPR
Holder/Owner or his duly authorized agent who shall be accordingly notified of the
time and place of the examination. Notwithstanding the absence of the IPR
Holder/Owner or his agent who has been notified of the scheduled date and time of
examination, the inspection shall proceed and the examining official shall, through
proper channel, make his findings and recommendation to the Commissioner or
District Collector of Customs, as the case may be.

D. Random checks



