TWELFTH DIVISION
[ CA-G.R. SP No. 132529, May 07, 2014 ]

MIROF RESOURCES, INC., PETITIONER, VS. NATIONAL LABOR
RELATIONS COMMISSION (FOURTH DIVISION) AND CARLOS C.
HERNANDO III, RESPONDENTS.

DECISION
DICDICAN, J.:

Before us is a Petition for Certiorarill]l filed by petitioner Mirof Resources, Inc.
(“petitioner”) pursuant to Rule 65 of the 1997 Revised Rules of Court seeking to

annul and set aside the Decision[2] promulgated by the Fourth Division of the
National Labor Relations Commission (*NLRC"”) dated June 11, 2013 in NLRC NCR
Case No. 12-18110-11 (NLRC-LAC Case No. 03-000884-13) which set aside the

Decision[3] rendered by Labor Arbiter Joel S. Lustria (“labor arbiter”) on December

27, 2012. Likewise assailed in the instant petition is the subsequent Resolution[#!
that was issued by the NLRC on August 12, 2013 which denied the motion for
reconsideration of the June 11, 2013 resolution that was filed by herein petitioner
for lack of merit.

The material and relevant facts of the case, as culled from the record, are as
follows:

Petitioner is a domestic corporation organized and existing under the Philippine laws
with principal office address at 7th Floor Philcox Building, Salcedo Street, Legaspi
Village, Makati City. On the other hand, private respondent Carlos C. Hernando III
(“private respondent”) was a former project employee of the petitioner who was
assigned at EPSON Philippines Corporation (EPSON) as showroom promoter from
the years 2005 up to 2011.

The instant case stemmed sometime in the year 2009 when the private respondent
went to the office of the Social Security System (SSS) to inquire on how he could
obtain a loan therefrom. Much to his disappointment, however, the private
respondent discovered that his SSS contributions were not updated despite the fact
that the petitioner had been making monthly deductions from his salary for the said
SSS contributions. The private respondent then called the attention of the petitioner
on this matter and the latter only acted upon it after a year and after several follow-
ups from the private respondent.

Subsequently, in the year 2010, the private respondent asked the management of
the petitioner why a withholding tax was still being deducted from his monthly
salary when the private respondent should be exempted therefrom, being a
minimum wage earner. The aforementioned issue, as well as the other deductions
that were being made from the salary of the employees, were then raised by the
private respondent and his co-employees during the weekly meetings that were held
by the petitioner company. Finally, during one of the weekly meetings in October



2011, the product manager of the petitioner told the private respondent that the
latter would be terminated from work in view of the complaints that the private
respondent had been making regarding the deductions from his salary.

Despite the aforesaid notice by the petitioner for him not to report for work
anymore, the private respondent still continued to go to work from the months of
October up to November 2011. On the day when he was supposed to receive his
salary or on November 20, 2011, however, the private respondent did not receive
any salary despite the fact that he was still working for the company. Nonetheless,
the private respondent still continued to report for work after the said period and he
tried to ask the petitioner why he was not paid his salary on November 20, 2011.
Unfortunately, the private respondent did not get any response from the
management.

Again, on the next two (2) paydays or on December 5 and 20, 2011, the private
respondent did not receive his salary despite reporting for work which prompted him
to file a complaint against the petitioner in the NLRC for: (1) illegal dismissal with
prayer for reinstatement and payment of backwages; (2) non-payment of wages,
thirteenth (13th) month pay and ECOLA; and (3) moral and exemplary damages
and attorney's fees.

The conduct of the mandated preliminary conference notwithstanding, the parties
herein failed to amicably settle their dispute. Accordingly, the labor arbiter directed
them to submit their respective position papers.

In his Position Paperl®], the private respondent averred that he was constructively
dismissed by the petitioner in that the statements that were made by his manager
that he was already terminated from work, coupled with the fact that the petitioner
refused to give him his salary for at least two (2) consecutive paydays, rendered as
impossible his continued employment with the petitioner. Moreover, the private
respondent insisted that he had a good working relationship with the petitioner until
he and some of his co-workers started to ask the management regarding the
employee benefits which they were supposed to receive under the law.

Consequently, the private respondent claimed that, having been illegally dismissed
from work by the petitioner, he was entitled to reinstatement and full backwages
pursuant to Article 279 of the Labor Code of the Philippines. Further, the private
respondent insisted that the amounts of Seven Hundred Fifty Pesos (Php750.00)
and Five Hundred Pesos (Php500.00) that were deducted from his monthly salary
for withholding tax and cash bond, respectively, should be refunded to him since the
aforesaid deductions were illegally made by the petitioner company. Moreover, the
private respondent maintained that he was entitled to moral and exemplary
damages since his dismissal from work was tainted with bad faith and effected
oppressively by the petitioner.

For its part, the petitioner countered that, herein private respondent, for reasons
only known to the latter, failed to attend all the company meetings and trainings
without any justifiable explanation. Moreover, the petitioner pointed out that the last
meeting which the private respondent attended was in September 2011.

Further, the petitioner argued that the private respondent was paid his salary until in
November 2011 but then he stopped submitting his daily time records and reports in
December 2011. According to the petitioner, it exerted all possible means to contact
the private respondent and to inquire why he suddenly stopped reporting from work



without any justifiable reason. However, the petitioner did not receive any response
from the private respondent. Consequently, the petitioner evinced that it should be
the private respondent and, not the company, who should bear the loss, stressing
that it would be unfair and unjust to require the company to pay him his benefits
during the days when he was absent from work without any justifiable reason. In
addition, the petitioner postulated that, since the private respondent was not
constructively or illegally dismissed, he is not entitled to backwages, as well as
moral and exemplary damages, under the law.

Furthermore, the petitioner submitted that, contrary to the assertions of the private
respondent, it is an independent contractor which supplies manpower to various
business establishments, one of which was EPSON Philippines, Inc. Moreover, the
petitioner stated that it was registered with the Department of Labor and
Employment as an independent contractor with paid-up capital in the amount of One
Million Pesos (Php1,000,000.00) and authorized capital stock at Sixteen Million
Pesos (Php16,000,000.00).

Consequently, on December 27, 2012, Arbiter Lustria rendered a Decision which,
inter alia, dismissed the complaint for illegal dismissal against the petitioner but
directed the latter to give a separation pay to the private respondent in view of the
strained relationship between the parties. The dispositive portion of the said decision
reads in part as follows:

“WHEREFORE, all foregoing premises considered, judgment is hereby
rendered DISMISSING the instant complaint for lack of merit. However,
for reasons above-discussed, complainant CARLOS C. HERNANDO III is
hereby ordered to immediately report back to work within ten (10)
working days from receipt hereof but without the payment of backwages.
However, in the alternative, if reinstatement is not feasible due to
strained relationship occasioned by this protracted litigations, to pay
complainant the amount of P26,260.00 representing his separation pay.

“Likewise, respondents are hereby ordered jointly and severally liable to
pay complainant the amount of P32,540.00, representing his 13th month
pay and refund of his cash bond deposits.

“Other claims are dismissed for lack of merit.

“SO ORDERED.”

Aggrieved by the foregoing disposition of Arbiter Lustria, herein private respondent

appealed from the same to the NLRC[®] on the ground that the findings of fact and
conclusions of the Labor Arbiter were patently erroneous and without basis. In the
aforementioned appeal, the private respondent pointed out that Arbiter Lustria
relied on the self-serving allegations of the petitioner that the latter exerted all
efforts to contact him but to no avail. According to the private respondent, the
record of the case would show no evidence that the petitioner made any
communication with him to report back to work, adding that it would be illogical for
him to voluntarily leave his employment and, thereafter, file a complaint for illegal
dismissal against the petitioner and ask for a reinstatement. Thus, the NLRC, in the
herein assailed decision dated June 11, 2013, granted the appeal that was filed by
the private respondent and ruled that the latter was constructively dismissed by the
petitioner. The decretal portion of the said assailed decision states:



“WHEREFORE, premises considered, complainant's Appeal is GRANTED.
Assailed Decision is hereby SET ASIDE. Complainant was constructively
dismissed. Respondents are hereby ordered, jointly and severally, to
reinstate complainant or, if not feasible, to pay him separation pay plus
full backwages. Likewise, respondents are hereby ordered to pay
complainant his 13th month pay and refund of his cash bond deposits.

“The attached computation shall form part of this Decision.
“SO ORDERED.”
In the said decision, the NLRC ratiocinated:

“Under the law, an employee shall be paid for work done. Thus, lack of
assurance that complainant would be paid his salaries on time and the
unexplained delay in payment are circumstances which can be
reasonably concluded to constitute insensible or disdainful acts of the
employer that justified complainant's act of seeking relief elsewhere
instead of returning to the workplace.

“As the continued refusal of respondents to give the salaries due to
complainant unbearable to him as to foreclose any choice on his part
except to forego continued employment, same amounts to constructive
dismissal for which reinstatement without loss of seniority rights, full
backwages, inclusive of allowances, and other benefits or their monetary
equivalent, computed from the time their compensation was withheld up
to the time of their actual reinstatement, should be granted.”

Herein petitioner filed a Motion for Reconsideration[”] of the aforesaid decision of the
NLRC but the same was likewise denied for lack of merit in a subsequent Resolution
dated August 12, 2013. The dispositive portion of the said resolution reads:

“"WHEREFORE, premises considered, the Decision sought to be
reconsidered remains UNDISTURBED.

“No further motion of similar tenor shall be entertained.
“SO ORDERED.”

Undaunted by the foregoing disquisition of the NLRC, the petitioner filed the instant
petition with this Court assigning the lone act of grave abuse of discretion that was
purportedly committed by the NLRC, to wit:

THE PUBLIC RESPONDENT NLRC ACTED WITH GRAVE ABUSE OF
DISCRETION AMOUNTING TO LACK OR EXCESS OF JURISDICTION WHEN
IT DECLARED THAT THE PRIVATE RESPONDENT WAS CONSTRUCTIVELY
DISMISSED AND THAT HE WAS ENTITLED TO REINSTATEMENT OR
SEPARATION PAY PLUS FULL BACKWAGES.

In sum, the sole issue to be resolved by us in this case is whether or not the private
respondent was constructively dismissed by the petitioner, thereby rendering the
latter liable to him for backwages and other money claims. After a careful and
judicious scrutiny of the whole matter, together with the applicable laws and
jurisprudence in the premises, we find the instant petition to be bereft of merit.



In the instant petition, the petitioner vehemently contended that the private
respondent was not constructively dismissed but, instead, the latter failed to attend
all company meetings and trainings for unknown reasons and that the last meeting
which private respondent attended was in September 2011. Moreover, the petitioner
reiterated that it exerted all possible efforts to contact the private respondent and to
ask the latter why he suddenly stopped reporting for work without any justifiable
reason. The aforesaid efforts by the petitioner, however, proved to be futile.

Likewise, the petitioner stressed that it was engaged in legitimate job contracting in
that it had a paid-up capital in the amount of Nine Million Pesos (Php9,000,000.00)
based on an updated record of the Securities and Exchange Commission and it was
also duly registered with the DOLE as a legitimate labor contractor.

For his part, the private respondent countered that the allegations that were stated
by the petitioner in the instant petition were mere rehash and repetitions of its
previous arguments in the proceedings in the NLRC. At any rate, the private
respondent asseverated that there was no evidence that would support the
allegations of the petitioner that he suddenly stopped reporting for work especially
that the record of the case shows that he submitted his daily time record for
December 1-15, 2011 as attached in his Sinumpaang Salaysay which he submitted
in the NLRC.

As we weigh the pieces of evidence before us, we are confronted with two (2)
conflicting sets of fact. According to the petitioner, the private respondent suddenly
refused to report for work without any justifiable reason and that efforts to
communicate with the private respondent proved to be futile. Thus, the petitioner
considered him to have abandoned his job which is one of the just causes in
dismissing an employee. Consequently, the private respondent could not, in any
way, claim that he was illegally dismissed from work by petitioner. On the other
hand, the private respondent refutes this story and insists that he was told not to
report for work anymore by his product manager after he started to question the
deductions that were being made by the petitioner from his salary. The private
respondent maintains that he was constructively dismissed by the petitioner which
makes the latter liable to him for backwages and other money claims.

Now, the question arises: Was the private respondent constructively dismissed from
work or did he simpy abandon the same? Jurisprudence holds that, in illegal
dismissal cases, it is incumbent upon the employee to first establish the fact of his
or her dismissal before the burden is shifted to the employer to prove that the

dismissal was legal.[8] Fair evidentiary rule dictates that, before employers are
burdened to prove that they did not commit illegal dismissal, it is incumbent upon

the employee to first establish the fact of his or her dismissal.[?] The one who
alleges a fact has the burden of proving it and the proof should be clear, positive

and convincing.[10]

Corollary thereto, jurisprudence holds that, to constitute abandonment of work, two
elements must concur: (1) the employee must have failed to report for work or
must have been absent without valid or justifiable reason; and (2) there must have
been a clear intention on the part of the employee to sever the employer-employee
relationship manifested by some overt act. The employer bears the burden of proof
to show the deliberate and unjustified refusal of the employee to resume his

employment without any intention of returning.[l1] In the instant case, however,



