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SECOND DIVISION

[ G.R. No. 170906, November 27, 2009 ]

METROPOLITAN BANK & TRUST CO., PETITIONER, VS. EDGARDO
C. SANTOS, RESPONDENT.

DECISION
DEL CASTILLO, J.:

A petition for the issuance of a writ of possession is ex parte, non-adversarial, and
summary in nature because the only issue involved is the purchaser's right to
possession. In fact, Section 7 of Act 3135 (1924)[1] expressly provides that it is the
ministerial duty of the cadastral court to issue a writ of possession in favor of the
purchaser even during the redemption period, unless the case falls under the
exceptions provided by law[2] and jurisprudence.[3] As a rule, mere inadequacy or
surplus in the purchase price does not affect the purchaser's entitlement to a writ of
possession. In case there is a surplus, the mortgagor is entitled to receive the same
from the purchaser. The failure or refusal of the mortgagee-purchaser to return the
surplus does not affect the validity of the sale but gives the mortgagor a cause of
action against the mortgagee-purchaser.

This Petition for Review[#] on Certiorari, under Rule 45 of the Rules of Court, seeks

to set aside the September 12, 2005 Decisionl>! of the Court of Appeals (CA) in CA-
G.R. CV No. 72240, insofar as it ordered petitioner to pay respondent the excess of
the bid price in the amount of P488,289.35 with legal interest from January 27,
2000 wuntil it is fully paid. Likewise assailed is the CA's December 12, 2005

Resolution[®] denying petitioner's Motion for Partial Reconsideration.[”]
Factual antecedents

On March 6, 1998, respondent Lamb Construction Consortium Corporation obtained
a P5.5 million loan from petitioner Metropolitan Bank & Trust Co., subject to 18%

interest per annum.[8] To secure the loan, respondent executed a Real Estate
Mortgagel®] in favor of petitioner involving six parcels of land covered by Transfer
Certificates of Title Nos. 101233,[10] 101234,[11] 101235,[12] 101236,[13] 101238,
[14] and 101248.[15]

Respondent failed to pay the loan upon maturity hence petitioner filed a petition for
the extra-judicial foreclosure of the said properties. During the auction sale held on
January 27, 2000, petitioner emerged as the highest bidder with the bid amount of
P6,669,765.75 and was accordingly issued a Certificate of Sale.

Proceedings before the Regional Trial Court

On June 23, 2000 and during the period of redemption, petitioner filed a verified



petition for issuance of a writ of possession. Petitioner alleged that notwithstanding
its demands, respondent refused and failed to turn over actual possession of the
foreclosed properties. The case was docketed as LRC Case No. 00-0096 and raffled
to Branch 257 of the Regional Trial Court (RTC) of Parafiaque City. While the petition
was pending with the trial court, respondent redeemed the property covered by

Transfer Certificate of Title No. 101234.[16]

On May 25, 2001, the RTC rendered a Decision[17] denying petitioner's application
for the issuance of a writ of possession because it failed to deposit the surplus
proceeds from the foreclosure sale. It ruled that:

While the outstanding obligation of the corporation as of August 25, 1999
is P5,251,705.67 (Exh. C), the property was sold at public auction for
P6,669,756.75 on January 27, 2000. Under the law, the buyer of the
property is obligated to pay the contract price of P6,669,756.75 less the
obligation of P5,251,705.67. Hence, the purchaser of the property should
still pay the auctioneer the amount of P1,418,060.08. x x X

Metropolitan Bank and Trust Co. has obligation to pay the amount of
P1,418,060.08, which is the difference of the purchase price to the
outstanding obligation. Since the outstanding obligation as of August 25,
1999 was only P5,251,705.67 while the purchase price is P6,669,765.75,
the highest bidder of the property is still obligated to pay the price
difference of P1,418,060.08. The amount should be deposited at the
Office of the Clerk of Court in trust for the mortgagor.

WHEREFORE, for failure of petitioner to deposit the amount of
P1,418,060.08 to the Clerk of Court in trust for [the] mortgagor, the
petition for writ of possession is DENIED.

SO ORDERED.[18]

Petitioner moved for reconsideration but the same was denied in an Order dated July
18, 2001.119]

Proceedings before the Court of Appeals

The CA ruled that petitioner is entitled to a writ of possession, the issuance of which

is ministerial upon the court.[20] At the same time, the appellate court ruled that
petitioner is also obliged to return the excess of the bid price over the outstanding
obligation, since the application of the proceeds from the sale of the mortgaged
property to the mortgagor's obligation is an act of payment, not payment by dation.
It then found imperative that an assessment of the total outstanding debt be made
in order to resolve whether there was any surplus proceeds which must be returned
to respondent. Thus, based on its computation, the appellate court held that

petitioner must deliver to respondent the surplus proceeds of P488,289.35.[21]

The CA disposed of the case in this wise:

WHEREFORE, the foregoing considered, the appeal is GRANTED and the
assailed Decision REVERSED and SET ASIDE. Let [a] writ of possession



issue against respondent.

Accordingly, petitioner is ordered to pay respondent, through the notary
public, the excess of its bid price in the sum of P488,289.35 with legal
interest from 27 January 2000 until it is paid, which amount represents
the balance of the obligation as well as interest and penalty charges at
the time of foreclosure sale.

SO ORDERED.[22]

Dissatisfied, petitioner filed a Motion for Partial Reconsiderationl23] which was
denied by the CA in its December 12, 2005 Resolution.[24]

Issues

Hence, the instant recourse, where petitioner interposes that:

THE COURT A QUO HAS DEPARTED FROM THE USUAL COURSE OF
PROCEEDING OR SANCTIONED SUCH DEPARTURE BY THE LOWER COURT
IN THAT THE PROCEEDINGS IN A PETITION FOR ISSUANCE OF WRIT OF
POSSESSION FILED IN ACCORDANCE WITH ACT NO. 3135, AS AMENDED
DOES NOT REQUIRE THE PRESENTATION OF EVIDENCE INSOFAR AS THE
EXCESS, IF ANY, OF THE PURCHASE PRICE IS CONCERNED, NOR IS IT
AN ISSUE IN THE SAME CASE.

THE COURT A QUO HAS DECIDED A QUESTION IN A WAY NOT IN
ACCORD WITH LAW OR WITH THE APPLICABLE DECISIONS OF THE HON.
SUPREME COURT WHEN IT OVERLOOKED THE FACT THAT NO OTHER
MATTER MAY BE PASSED UPON BY THE LOWER COURT EXCEPT TO HAVE

THE WRIT OF POSSESSION ISSUED AND IMPLEMENTED.[25]

In essence, petitioner argues that in a petition for the issuance of a writ of
possession, it is improper for the RTC and the CA to rule upon the surplus or excess
of the purchase price because the only issue that must be resolved is the
purchaser's entitlement to the writ. According to petitioner, if there is any surplus or
excess, the remedy of the respondent is to file an independent action for collection
of surplus.

Our Ruling
The petition is meritorious.

As a general rule, the issuance of a writ of possession is ministerial. Nevertheless, in
Sulit v. Court of Appeals, we withheld the issuance of the writ considering the
peculiar circumstances prevailing in said case.

In Sulit v. Court of Appeals,[26] we withheld the issuance of a writ of possession
because the mortgagee failed to deliver the surplus from the proceeds of the
foreclosure sale which is equivalent to approximately 40% of the total mortgage
debt. Sulit was considered as an exception to the general rule that it is ministerial
upon the court to issue a writ of possession even during the period of redemption.



We explained that equitable considerations prevailing in said case demand that a
writ of possession should not issue. Thus:

The governing law thus explicitly authorizes the purchaser in a
foreclosure sale to apply for a writ of possession during the redemption
period by filing an ex parte motion under oath for that purpose in the
corresponding registration or cadastral proceeding in the case of property
with Torrens title. Upon the filing of such motion and the approval of the
corresponding bond, the law also in express terms directs the court to
issue the order for a writ of possession.

No discretion appears to be left to the court. Any question regarding the
regularity and validity of the sale, as well as the consequent cancellation
of the writ, is to be determined in a subsequent proceeding as outlined in
Section 8, and it cannot be raised as a justification for opposing the
issuance of the writ of possession since, under the Act, the proceeding
for this is ex parte. Such recourse is available to a mortgagee, who
effects the extrajudicial foreclosure of the mortgage, even before the
expiration of the period of redemption provided by law and the Rules of
Court.

The rule is, however, not without exception. Under Section 35, Rule 39 of
the Rules of Court, which is made applicable to the extrajudicial
foreclosure of real estate mortgages by Section 6 of Act 3135, the
possession of the mortgaged property may be awarded to a purchaser in
the extrajudicial foreclosure "unless a third party is actually holding the
property adversely to the judgment debtor."

Thus, in the case of Barican, et al. vs. Intermediate Appellate Court, et
al., this Court took into account the circumstances that long before the
mortgagee bank had sold the disputed property to the respondent
therein, it was no longer the judgment debtor who was in possession but
the petitioner spouses who had assumed the mortgage, and that there
was a pending civil case involving the rights of third parties. Hence, it
was ruled therein that under the circumstances, the obligation of a court
to issue a writ of possession in favor of the purchaser in a foreclosure of
mortgage case ceases to be ministerial.

Now, in forced sales low prices are generally offered and the mere
inadequacy of the price obtained at the sheriff's sale, unless shocking to
the conscience, has been held insufficient to set aside a sale. This is
because no disadvantage is caused to the mortgagor. On the contrary, a
mortgagor stands to gain with a reduced price because he possesses the
right of redemption. When there is the right to redeem, inadequacy of
price becomes immaterial since the judgment debtor may reacquire the
property or sell his right to redeem, and thus recover the loss he claims
to have suffered by reason of the price obtained at the auction sale.

However, also by way of an exception, in Cometa, et al. vs. Intermediate
Appellate Court, et al. where the properties in question were found to
have been sold at an unusually lower price than their true value, that is,
properties worth at least P500,000.00 were sold for only P57,396.85, this



Court, taking into consideration the factual milieu obtaining therein as
well as the peculiar circumstances attendant thereto, decided to withhold
the issuance of the writ of possession on the ground that it could work
injustice because the petitioner might not be entitled to the same.

The case at bar is quite the reverse, in the sense that instead of an
inadequacy in price, there is due in favor of private respondent, as
mortgagor, a surplus from the proceeds of the sale equivalent to
approximately 40% of the total mortgage debt, which excess is
indisputably a substantial amount. Nevertheless, it is our considered
opinion, and we so hold, that equitable considerations demand that a writ
of possession should also not issue in this case.

Rule 68 of the Rules of Court provides:

Sec. 4. Disposition of proceeds of sale. - The money realized from the
sale of mortgaged property under the regulations hereinbefore prescribed
shall, after deducting the costs of the sale, be paid to the person
foreclosing the mortgage, and when there shall be any balance or
residue, after paying off such mortgage or other incumbrances, the same
shall be paid to the junior incumbrancers in the order of their priority, to
be ascertained by the court, or if there be no such incumbrancers or
there be a balance or residue after payment of such incumbrancers, then
to the mortgagor or his agent, or to the person entitled to it.

The application of the proceeds from the sale of the mortgaged property
to the mortgagor's obligation is an act of payment, not payment by
dation; hence, it is the mortgagee's duty to return any surplus in the
selling price to the mortgagor. Perforce, a mortgagee who exercises the
power of sale contained in a mortgage is considered a custodian of the
fund, and, being bound to apply it properly, is liable to the persons
entitled thereto if he fails to do so. And even though the mortgagee is
deemed a trustee for the mortgagor or owner of the equity of
redemption.

Commenting on the theory that a mortgagee, when he sells under a
power, cannot be considered otherwise than as a trustee, the vice-
chancellor in Robertson vs. Norris (1 Giff. 421) observed: "That
expression is to be understood in this sense: that with the power being
given to enable him to recover the mortgage money, the court requires
that he shall exercise the power of sale in a provident way, with a due
regard to the rights and interests of the mortgagor in the surplus money
to be produced by the sale.

The general rule that mere inadequacy of price is not sufficient to set
aside a foreclosure sale is based on the theory that the lesser the price
the easier it will be for the owner to effect the redemption. The same
thing cannot be said where the amount of the bid is in excess of the total
mortgage debt. The reason is that in case the mortgagor decides to
exercise his right of redemption. Section 30 of Rule 39 provides that the
redemption price should be equivalent to the amount of the purchase
price, plus one percent monthly interest up to the time of the



