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[ A.M. No. RTJ-16-2454, June 06, 2018 ]

PHILIP SEE, COMPLAINANT, VS. JUDGE ROLANDO G. MISLANG,
PRESIDING JUDGE, REGIONAL TRIAL COURT, BRANCH 167,

PASIG CITY, RESPONDENT.
  

D E C I S I O N

CARPIO, J.:

The Case

This is an administrative complaint by Philip See (complainant) against Judge
Rolando G. Mislang (respondent), Presiding Judge of the Regional Trial Court of Pasig
City, Branch 167, in relation to Civil Case No. 73462-PSG.[1] Respondent is being
charged with dishonesty, gross misconduct, and gross ignorance of the law when he
lifted, upon motion, the attachment of the assets of the defendant, without awaiting
the comment of complainant, the plaintiff in the civil action.

The Antecedent Facts

On 6 December 2011, the Armed Forces of the Philippines (AFP) awarded a medical
procurement contract to One Top System Resources, a sole proprietorship owned by
Ruth D. Bautista (Bautista). As payment, an irrevocable letter of credit was issued
by United Coconut Planters Bank (UCPB). Under Section 11.2 (b) (g) of the Special
Conditions of the Contract Agreement [sic], "[p]ayment shall be made to [One Top
System Resources] at the time of the final acceptance of the goods by the [AFP] x x
x, and submission or presentation of x x x [the] Certificate of Final Acceptance by
the AFP Technical Inspection and Acceptance Committee (TIAC)."[2]

On 6 March 2012, Bautista and complainant entered into a Deed of Assignment
whereby Bautista assigned to complainant the amount of PhP2.6 Million from the
proceeds of the letter of credit. In turn, complainant would provide two units of
portable x-ray machine and pay for the freight cost and other charges. Bautista also
issued to complainant two postdated checks in the total amount of Three Million Five
Hundred Twenty-Two Thousand Eight Hundred Ninety-Two Pesos (PhP3,522,892.00).
Despite the delivery of the x-ray machines, complainant was unable to collect from
Bautista. The two checks were also dishonored for lack of sufficient funds.
Complainant, through counsel, sent demand letters, but these went unheeded.

Seeking payment with damages, complainant filed with the Regional Trial Court of
Pasig City a Verified Complaint with [P]rayer for Preliminary Attachment on 28 May
2012. Respondent granted the provisional remedy sought and a writ of preliminary
attachment was issued. Pursuant to the writ, copies of the Notice of Garnishment



dated 13 June 2012 were served by the court sheriff upon the UCPB Head Office and
AFP Procurement Services. The AFP filed a Motion to Lift/Quash Notice of
Garnishment, arguing that the medical equipment and supplies were undergoing
final inspection and evaluation by the AFP Technical Inspection and Acceptance
Committee. According to the AFP, because the contract price for the project was not
yet due and demandable for lack of a certificate of final acceptance, the alleged
earmarked money constituted public funds, which may not be attached. In the
Order dated 4 January 2013, respondent denied the motion on the ground that the
funds ceased to form part of the general funds of the AFP when they were allocated
for payment to a private individual or entity. Instead of the AFP, Bautista filed a
Motion for Reconsideration, but it was also denied by respondent in the Order dated
25 March 2013.

Bautista then filed a Motion to Quash which was set for hearing on 10 May 2013.
Despite notice, complainant failed to appear. During the hearing, complainant was
directed to file his comment or opposition to the motion within a period of five days.
Not having received any pleading from complainant, respondent issued an Order
dated 22 May 2013, granting the Motion to Quash on the ground that the funds
sought to be garnished were still public funds in the absence of a certificate of final
acceptance from the AFP. On the same day, the payment for the contract with the
AFP was deposited in the UCPB account of Bautista who, in turn, withdrew the entire
amount, including the share of complainant subject of the Deed of Assignment
between Bautista and him. On 24 May 2013, complainant received a copy of the
Order granting the Motion to Quash. Alleging that he was not left with any effective
remedy, complainant no longer filed a motion for reconsideration nor pursued any
judicial remedy. Instead, complainant instituted an administrative proceeding
against respondent.

Recommendation of the Office of the Court Administrator

Sought for comment, respondent argued that complainant was not deprived of his
right to due process. According to respondent, the five-day period he gave within
which to comment on or oppose the Motion to Quash must be reckoned from the
date of the hearing, considering that complainant was furnished a copy of the
motion, yet failed to appear despite notice. Respondent also claimed that the lifting
of the attachment had legal basis and that in the event he erred, what he
committed was an error of judgment not proper for a disciplinary case against him.

In its Evaluation, the Office of the Court Administrator (OCA) found respondent to
have violated Canon 2 of the Code of Judicial Conduct, mandating a judge to avoid
impropriety and the appearance of impropriety in all activities. According to the
OCA, the issuance of the Order dated 22 May 2013 by respondent, without awaiting
the comment or opposition of complainant, "raises questions of impropriety that
taint his credibility, probity and integrity."[3] Hence, the OCA recommended that
respondent be fined and sternly warned that a repetition of the same or similar act
shall be dealt with more severely, thus:

RECOMMENDATION: It is respectfully recommended for the consideration
of the Honorable Court that:

 



1. the instant administrative complaint be RE-DOCKETED as a regular
administrative matter against Presiding Judge Rolando G. Mislang, Branch
167, Regional Trial Court, Pasig City; and

2. respondent Judge Mislang be found GUILTY of violation of Canon 2 of
the Code of Judicial Conduct and FINED in the amount of Ten Thousand
Pesos (Php10,000.00) and STERNLY WARNED that a repetition of the
same or similar act shall be dealt with more severely.[4]

Respondent's Dismissal from the Service

Incidentally, in Department of Justice v. Judge Mislang,[5] the Court found
respondent guilty of gross ignorance of the law and ordered his dismissal from the
service with forfeiture of retirement benefits and with prejudice to re-employment in
the government. The dispositive portion of the Decision dated 26 July 2016 reads in
its entirety:

 

WHEREFORE, PREMISES CONSIDERED, the Court finds Judge Rolando G.
Mislang, Regional Trial Court, Pasig City, Branch 167, GUILTY of Gross
Ignorance of the Law in A.M. No. RTJ-14-2369 and A.M. No. RTJ-14-2372
and ORDERS his DISMISSAL from the service with FORFEITURE of
retirement benefits, except leave credits, and with prejudice to re-
employment in any branch or instrumentality of the government,
including government-owned and controlled corporations.

 

SO ORDERED.[6]

Respondent sought for reconsideration four times, three of which were denied while
the fourth was noted without action. Considering that a second motion for
reconsideration by the same party is prohibited,[7] the dismissal of respondent from
the service is now final.

 

The Issues

The issues can be summed up as follows:
 

(1)Whether respondent justifiably lifted the Writ of Preliminary
Attachment he initially granted;

(2)Whether in resolving the motion without awaiting
complainant's comment or opposition, respondent denied
complainant his right to due process; and

(3)Whether the alleged error of respondent warrants the Court's
exercise of disciplinary authority over him.



The Ruling of this Court

The Court disagrees with the OCA.

Preliminarily, the administrative case is
not rendered moot by respondent's
dismissal from the service.

Notwithstanding respondent's dismissal from the service, the case remains
justiciable because other penalties, such as a fine, may still be imposed if he is
found guilty of an administrative offense. To illustrate, in Magtibay v. Judge Indar,[8]

involving a judge found guilty of undue delay in rendering an order and conduct
unbecoming a judge, the Court sustained the OCA's recommendation of a fine
against the erring judge despite his prior dismissal from the service, thus:

However, during the pendency of this case, we note that in A.M. No. RTJ-
10-2232, respondent has already been dismissed from the service that
already attained finality considering that respondent did not file any
motion for reconsideration. Nevertheless, it should be emphasized that
the same does not render the instant case moot and academic because
accessory penalties may still be imposed.

 

In Pagano v. Nazarro, Jr., indeed, we held:
 

A case becomes moot and academic only when there is no
more actual controversy between the parties or no useful
purpose can be served in passing upon the merits of the case.
The instant case is not moot and academic, despite the
petitioner's separation from government service. Even if the
most severe of administrative sanctions - that of separation
from service - may no longer be imposed on the petitioner,
there are other penalties which may be imposed on her
if she is later found guilty of administrative offenses
charged against her, namely, the disqualification to hold
any government office and the forfeiture of benefits.

Under Section 9 (1), Rule 140 of the Rules of Court, as amended by
Administrative Matter No. 01-8-10-SC, respondent's undue delay in
rendering a decision is classified as a less serious offense. It is
punishable by suspension from office without salary and other benefits
for not less than one month nor more than three months, or a fine of
more than P10,000.00 but not exceeding P20,000.00. In view of
respondent's dismissal from service, the OCA's recommendation of a fine
in the amount of P20,000.00 is, therefore, in order considering that
respondent was found guilty for both undue delay in rendering an order
and conduct unbecoming of a judge.[9] (Emphasis in the original)



Similarly, the intervening dismissal of respondent during the pendency of this case
cannot render the case moot because a fine can still be imposed on him if found
administratively liable.

Respondent justifiably lifted the Writ of
Preliminary Attachment, considering
that the application for provisional
relief was prematurely granted.

Complainant charges respondent with gross ignorance of the law for lifting the Writ
of Preliminary Attachment he earlier issued. According to complainant, the
garnished amount in the UCPB account of Bautista corresponds to AFP's payment to
Bautista, and therefore, ceased to form part of the general funds of the AFP.

The Court disagrees.

When respondent granted complainant's application for preliminary attachment on 5
June 2012, Bautista was not yet paid the contract price of the medical procurement
contract. In fact, AFP paid Bautista almost a year later when the contract price was
deposited in the UCPB account of Bautista on 22 May 2013. Significantly, the third
whereas clause of the Deed of Assignment between complainant and Bautista
stipulates that the amount of PhP2.6 Million due complainant can only be drawn
against the letter of credit issued to Bautista "upon presentation of documents from
the AFP."[10] This stipulation must be read in relation to Section 11.2 (b) (g) of the
Special Conditions of the Contract Agreement [sic], to wit: "[p]ayment shall be
made to [One Top System Resources] at the time of the final acceptance of the
goods by the [AFP] x x x, and submission or presentation of x x x [the] Certificate of
Final Acceptance by the AFP Technical Inspection and Acceptance Committee
(TIAC)."[11] In other words, respondent prematurely granted the application
for preliminary attachment and the AFP rightfully opposed the garnishment of
Bautista's receivable in its possession because the alleged earmarked money still
constituted public funds at the time.

In Pacific Products, Inc. v. Ong,[12] the Court categorically declared as illegal the
garnishment of the receivable due a private entity while still in the possession of the
government, thus:

It is noted that the notice of garnishment served upon the Bureau of
Telecommunications was made pursuant to an order of attachment issued
by the trial court in the case for sum of money against H.D. Labrador. At
the time of such service, the amount against which the notice was issued
was still in the possession and control of the Bureau. The same situation
obtains in the two cases relied upon by the appellate court. While it is
true that in the case at bar no salaries of public officials or employees are
involved, the reasons for the ruling in the two cited cases are clear. It
was held, thus:

 


