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Dear Mr Dombrovskis;

| refer to the pleasant meeting we had Tuesday 8" November, discussing
developments in the area of financial market legislation. Among the issues we
discussed were challenges which may arise for the host authorities if a large
bank in one jurisdiction is transformed into a branch of a bank established in
another jurisdiction. The new host authorities, who were originally the home
authorities for the bank (subsidiary), would, following such “branchification”,
become the host authorities for the branch. In order to safeguard financial
stability and a national level playing field, the legal framework should, in my
opinion, allow for sufficient continued application of host state regulations,
either through a possiblity to deny systemically important banks to be
transformed to branches of foreign banks, or by securing host state treatment of
activities in the host state. In the following | will expand on some of the
home/host challenges we have looked into.
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It follows from the general EU and EEA framework that a financial service
provider in one (home) state can provide financial services via a subsidiary in
another member state/EEA-state, or via a branch in a host state. Branches are
primarily subject to home state supervision. For significant branches (more than
2 pct. market share), there shall be a supervisory college (CRD IV Article 51 (3))
and a procedure for consultation (CRD IV Article 51 (2)). The regulations
applicable to branches will primarily be the regulations of the home state. CRD IV
Aricle 140 (2) (b) provides for mandatory recognition of a host state counter
cyclical buffer rates of up to 2,5 pct. CRR Article 124 (5) provides that institutions
shall apply the risk-weights and criteria to exposures secured by mortgages on
commercial and residential immovable property that have been determined by
the host state competent authorities. CRR Article 164 (7) provides that
institutions shall apply the minimum LGD values for exposures secured by
property as determined by the host state competent authorities if these are
higher than the home state minimum LGD values. Apart from this, application of
host state rules to branches operating in that host state is primarily voluntary for
the home state authorities.

The ESRB has adopted two recommendations on voluntary reciprocity. In 2014
the ESRB recommended that counter cyclical buffer rates above 2,5 pct. are
reciprocated. In 2015 the ESRB adopted a more general recommendation on
“(...) voluntary reciprocity for macroprudential policy measures”. According to
the recommendation, “macro prudential policy measure” means any measure
that is adopted or activated by a relevant authority and addresses the prevention
and mitigation of systemic risk. The ESRB regulation defines “systemic risk” as a
risk of disruption in the financial system with the potential to have serious
negative consequences for the internal market and the real economy. It follows
from the preamble paragraph 12 that the recommendation also covers
macroprudential measures that are not provided for in CRD IV/CRR. The ESRB
recommends that the national authorities assess the cross-border effects
(leakages and regulatory arbitrage) of measures, and that they request
reciprocation from other states if this is deemed necessary to ensure the
effective functioning of the relevant measures.



| have noted that the Commission, in the consultation on “Review of the EU
Macro-prudential Policy Framework”, i.a. states that the effectiveness of national
macro-prudential policies, and mitigation of distortion of competition by
institutions that are not subject to the same measures, could be fostered by
broadening the scope of the reciprocity framework provided in the CRD IV/CRR. |
agree that reciprocity measures should be strengthened to make the application
of the tools effective and to level the playing field for domestic banks and
branches of foreign banks. The host authority is in the best position to assess the
risks stemming from their markets and its measures should therefore also be
applied to the relevant, local exposures of foreign financial institutions.

| would like to underline that this is even more important when branches of
foreign banks are so large that they would have been systemically important if
they had been incorporated in the jurisdiction (had been a subsidiary), and/or
where the combined activities of branches of foreign banks constitute an
important part of the national banking market. The importance of being able to
impose host state regulations will increase with the size, measured through
market share, of the branch or branches. The existing framework for division of
competences between home and host authorities seems to be better suited to
structures with small foreign branches, and not well suited for large branches in
other jurisdictions.

Further, | would like to point out that the issue may be more important for those
states that do not participate in the SSM. Participation in the SSM is, as you are
aware, not an option for EEA EFTA States.

To use Norway as an example, foreign banks' share of the Norwegian banking
market is appr. 1/4. Most of these foreign banks operate in Norway through
branches. The largest foreign bank operates through a subsidiary. This
subsidiary presently has appr. 9 pct. of the Norwegian banking market, and it is
designated as a systemically important bank in Norway. If this subsidiary is
transformed to a branch, supervision will be transferred to the home state
authorities, and most of the Norwegian banking regulation will no longer apply
to the activities. We will then risk that the second largest bank in Norway will be a
branch, and that only 3 of the domestic banking market will be regulated and
supervised nationally.



